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STATEMENT OF QUESTIONS PRESENTED 

The questions presented are: 

1. Whether appellees (plaintiffs below), who are seeking 
a special exception which would authorize the conversion of 
their apartment house into an office building in a residen- 
tially-zoned neighborhood, sustained the burden of proof. 

2. Whether the appellant (defendant below) Board of 
Zoning Adjustment was guilty of arbitrary and capricious 
conduct in denying appellees’ application for a special ex¬ 
ception to the established residential zoning for the reason 
that the Board called no witnesses and adduced no evidence 
although it did view the premises. 

3. "Whether the appellant Board of Zoning Adjustment 
made a mistake of law in taking into consideration the ade¬ 
quacy and good condition of appellees’ apartment house 
and the residential use to which it is being put. 
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JURISDICTIONAL STATEMENT 

The District Court has jurisdiction under Section 11-306, 
D. C. Code (1940). 

The judgment of the District Court was entered May 2, 
1952 (J. A. 34). 

On May 27, 1952, the appellants filed a notice of appeal 
(J. A. 35). This Court has jurisdiction under Title 28, 
U. S. C. (Rev.), Sec. 3291. 

STATEMENT OF THE CASE 

The appellees (plaintiffs below) are owners of a sub¬ 
stantial eight-story apartment house located at 1016 16th 
Street, N. W., Washington, D. C. (J. A. 43), housing 300 to 
350 persons. (J. A. 54). They have sought a mandatory 
injunction to force the Board of Zoning Adjustment to grant 
them a special exception from observance of the general 
zoning regulations. The special exception sought is per¬ 
mission to change their apartment house into an office build¬ 
ing (J. A. 8). 

The area in question, lower 16th Street, is zoned Resi¬ 
dential 90’ “D” Area District. This classification permits 
dwellings, apartment houses, hotels, churches, private clubs, 
and certain other uses." It does not permit office building 
use. Such use is permitted only by a grant of a special ex¬ 
ception to the zoning regulations by the Board of Zoning 
Adjustment. b 

On three occasions in the years 1947 and 1948 the plain¬ 
tiffs appealed to the Board of Zoning Adjustment for a 

“Section III. Zoning Regulations of the District of Columbia (J. A. 157). 

»»Section XXIII, Part 2. §30, Zoning Regulations of the District of Columbia 
(J. A. 30). 
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special exception. On each of the three occasions they re¬ 
ceived full hearing.*' It was developed at these hearings 
that the building of the plaintiffs is a large well-tenanted 
apartment house originally constructed as such. It contains 
143 usable rooms divided into thirty-two large apartments 
(J. A. 43). No special circumstance was shown to the 
Board by reason of which plaintiffs could not use their 
property with satisfaction while complying with the zoning 
regulations. On the contrary, they appeared to be enjoying 
the profits of a fine, well-tenanted apartment building, a use 
encouraged under the comprehensive plan (J. A. 75, 79, SO) 
for the city of Washington and the regulations. The entire 
argument of the plaintiffs at the hearings seemed to be that 
since prior exceptions had been granted to others in the 
neighborhood, plaintiffs must also be allowed to depart from 
observance of the regulations (J. A. 70). The Board, after 
full hearings and after inspections of the premises, denied 
the appeals. 


STATUTES INVOLVED 

Sections 5-413, Supplement VII, D. C. Code 1940 (Act of 
June 20, 193S, as amended) 5-414, and 5-420, in part (Act 
of June 20,1938), provide as follows: 

“§5-413. To promote the health, safety, morals, 
convenience, order, prosperity, or general welfare 
of the District of Columbia and its planning and or¬ 
derly development as the national capital, the Zon¬ 
ing Commission created by section 5-412, is hereby 
empowered, in acordance with the conditions and 
procedures specified in sections 5-413 to 5-428, to 
regulate the location, height, bulk, number of stor¬ 
ies and size of buildings and other structures, the 
percentage of lot which may be occupied, the sizes 
of yards, courts, and other open spaces, the density 
of population, and the uses of buildings, structures, 

°The orders of the Board of Zoning Adjustment together with the transcripts 
of hearings concerning plaintiffs’ appeals are set forth as Exhibits (a) to (g) 
inclusive to the motion herein (J. A. 42-73). 



and land for trade, industry, residence, recreation, 
public activities, or other purposes; and for the 
purpose of such regulation said commission may 
divide the District of Columbia into districts or 
zones of such number, shape, and area as said Zon¬ 
ing Commission may determine, and within such 
districts may regulate the erection, construction; 
reconstruction, alteration, conversion, mainten¬ 
ance, and uses of buildings and structures and th£ 
uses of land. The said Zoning Commission shall 
also have power to promulgate regulations to re¬ 
quire, with respect to buildings erected subsequent 
to the promulgation of such regulations, that facili¬ 
ties be provided and maintained either on the same 
lot with any such building, or on the same lot with 
any such building or elsewhere, for the parking of 
automobiles and motor vehicles of the owners, oc¬ 
cupants, tenants, patrons, and customers of such 
building, and of the business, trades, and profes¬ 
sions conducted therein. All such regulations shall 
be uniform for each class or kind of building 
throughout each district, but the regulations in one 
district may differ from those in other districts.’* 
(June 20, 1938, 52 Stat. 797 §2, as amended by Act 
of Mar. 4, 1942, 56 Stat. 122, ch. 126). 

“$5-414. Such regulations shall be made in ac-f 
cordance with a comprehensive plan and designed 
to lessen congestion in the street, to secure safety 
from fire, panic, and other dangers, to promote 
health and the general welfare, to provide adequate 
light and air, # to prevent the undue concentration 
of population and the over-crowding of land, and 
to promote such distribution of population and of 
the uses of land as would tend to create conditions 
favorable to health, safety, transportation, pros¬ 
perity, protection of property, civic activity, and 
recreational, educational, and cultural opportune 
ties, and as would tend to further economy and effi¬ 
ciency in the supply of public services. Such regu¬ 
lations shall be made with reasonable considera¬ 
tion, among other things, of the character of the 
respective districts and their suitability for the 



uses provided in tlie regulations, and with a view 
to encouraging stability of districts and of land 
values therein. (June *20, 193S, 52 Stat. 797, ch. 
534, §2.) ” 

“§5-420. A Board of Zoning Adjustment is 
hereby created * * * 

“The regulations adopted by the Zoning Com¬ 
mission may provide that the Board of Adjust¬ 
ment may, in appropriate cases and subject to ap¬ 
propriate principles, standards, rules, conditions, 
and safeguards set forth in the regulations, make 
special exceptions to the provisions of the zoning 
regulations in harmony with their general purpose 
and intent. The commission may also authorize 
the Board of Adjustment to interpret the zoning 
maps and pass upon disputed questions of lot lines 
or district boundary lines or similar questions as 
they arise in the administration of the regulations. 

“The Board of Adjustment shall not have the 

power to amend any regulation or map. 

* * * 

“Upon appeals the Board of Adjustment shall 

have the following powers: 

# * * 

“ (2) To hear and decide, in accordance with the 
provisions of the regulations adopted by the Zon¬ 
ing Commission, requests for such exceptions or 
map interpretations or for decisions upon other 
sjjecial questions upon which such board is re¬ 
quired or authorized by the regulations to pass. 

“(3) Where, by reason of exceptional narrow¬ 
ness, shallowness, or shape of a specific piece of 
property at the time of the original adoption of the 
regulations or by reason of exceptional topograph¬ 
ical conditions or other extraordinary or excep¬ 
tional situation or condition of a specific piece of 
property, the strict application of any regulation 
adopted under sections 5-413 to 5-428 would result 
in peculiar and exceptional practical difficulties to 
or exceptional and undue hardship upon the owner 
of such property, to authorize, upon an appeal re¬ 
lating to such property, a variance from such strict 
application so as to relieve such difficulties or hard- 




ship, provided such relief can be granted without 
substantial detriment to the public good and with¬ 
out substantially impairing the intent, purpose, and 
integrity of the zone plan as embodied in the zoning 
regulations and map.” (June 20, 1938, 52 Stat. 

799; ch. 534, §8.) 

STATEMENT OF POINTS 

1. Appellant Board has no authority to amend the zoning 
regulations or map. 

2. Power to grant an exception must be exercised Spar¬ 
ingly. ! 

3. Burden of proof is upon applicant to satisfy Board 
that he is entitled to a special exception. 

4. The grant of an exception is not a matter of right; 

it is a matter of grace. j 

5. Grant of exception to others forms no basis for grant 

to applicant. I 

6. Board of Zoning Adjustment did not make a mistake 
of law in considering nature of applicants'’ premises and 
historic reason for exception. 

7. Board of Zoning Adjustment did not act arbitrarily 
and capriciously and appellees failed to bear the burden of 
proof. 

! 

SUMMARY OF ARGUMENT 

The Zoning Act vested in the Zoning Commission the duty of 
dividing the District of Columbia into such zones as are deemed 
necesary to promote the welfare of the National Capital. After 
almost two decades of zoning experience, Congress created the 
Board of Zoning Adjustment to provide a measure of flexibility 
in unusual situations resulting from the creation by the Zoning 
Commission of the several categories of zones. This Board of 
Zoning Adjustment was not intended to be a super-zoning com¬ 
mission which could rezone the District of Columbia. It was 
created to make special exceptions to general zoning regulations 


promulgated and maps approved by the Commission in special 
cases where, in the discretion of the Board of Zoning Adjust¬ 
ment, such deviations from the letter of the regulations would 
be in harmony with the general purpose and intent of such regula¬ 
tions. Under authority of the Act creating the Board, the Com¬ 
mission made regulations spelling out the limits of permissible 
action by the Board. 

In creating the Board of Zoning Adjustment for the District, 
Congress was not venturing into uncharted waters. Congress was, 
of course, aware of the fact that the Department of Commerce 
had prepared a standard zoning ordinance to provide for zoning 
adjustment situations. Congress was likewise cognizant of the 
many decisions of Federal and State Courts construing that and 
similar ordinances. Clearly, Congress intended that the Dis¬ 
trict of Columbia should have the benefit of the fundamental prin¬ 
ciples of zoning adjustment which had been established at the 
time the Board of Zoning Adjustment was created. Among 
those fundamental and established principles are the following: 
The Board has no power to change the zoning map; special excep¬ 
tions must be granted sparingly and only when the applicant has 
sustained the burden of proof and has demonstrated to the satis¬ 
faction of the Board that the proposed commercial use will be in 
harmony with and will not affect adversely the residential zon¬ 
ing, and will not create dangerous or objectionable traffic condi¬ 
tions; special exceptions are granted as a matter of grace, not as a 
matter of right; and that an applicant for a special exception may 
not complain that others have been favored but must show that 
he has been illegally oppressed. 

Applying those fundamental principles, the Board construed 
paragraph 30 to mean that a commercial use in a residential zone 
is per se not in harmony with the general zoning regulations, and 
that the Board can authorize such commercial use by way of 
special exception only when an applicant therefor has satisfied the 
Board, by preponderating evidence, that such commercial use is 
in fact in harmony with the otherwise applicable regulations. In 
the instant case the evidence adduced by the applicant failed to 
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satisfy the Board that the conditions specified by the Act and the 
Regulations existed. Accordingly, the Board denied the applica¬ 
tion. 

In setting aside that denial, the trial court erroneously estab¬ 
lished a new standard. The effect of the trial court’s decision is 
that once the Board of Zoning Adjustment has authorized by 
special exception the establishment of a commercial use in a 
residential zone, from that time forward that previously residen- 
tially-zoned district is thereby rezoned commercial, and thereafter 
anyone who applies for such a commercial use in that zone is en¬ 
titled as a matter of right to obtain such a “special exception,” 
unless the Board itself adduces preponderating proof why such 
favor should not be granted. 

Necessarily, in reaching such a conclusion, the trial court de¬ 
parted from the principles established by the courts throughout 
the United States for the equitable disposition of applications for 
special exceptions. 

The judgment of the trial court in practical effect precludes 
the exercise of discretion by the Board. The trial court held that 
the Board acted arbitrarily in denying the application because it 
called no witnesses and adduced no evidence in support of its 
denial. 

The trial court further erred in concluding that the Board 
made a mistake of law in considering the adequacy and good con¬ 
dition of plaintiffs’ building and the profitable residential use to 
which it is being put, and determining to deny plaintiffs’ applica¬ 
tion for the reason, among others, that a substantial dislocation 
in residential use would otherwise result. 

ARGUMENT 

Introduction: Nature and Powers of Beard of Zoning 

Adjustment 

For the first time, the Board of Zoning Adjustment 
comes before the Court for a determination of its powers 
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and duties. The Board finds itself in basic disagreement 
with the trial court over the scope and character of its 
powers. Essentially the difference is this: The Board con¬ 
siders that in exercising both of the powers through which 
it operates, the variance and the special exception, it is 
bound to make grants sparingly, in ususual circumstances, 
and in such a manner that neither the number of grants nor 
the quality of any one grant will affect adversely the zon¬ 
ing for an area. The Board further believes that in cases 
presented both by petition for variances and by petition for 
special exceptions a strong burden of proof rests on the 
applicant to show why he should receive adjustment. The 
burden is not upon the Board to show why he should not 
be favored. 

The court has declared the Board to be in error in this 
concept when it deals with petitions under one of these 
powers—the special exception. Such a view represents, in 
the opinion of the Board, a fundamental misconception of 
its duties. Accordingly, the Board proposes to show, be¬ 
ginning with the history of its development, that the deci¬ 
sion of the trial court is in error. 

It was observed in the early development of zoning that 
the division of cities into height, area, and use districts 
caused, as will any general legislation, many individual 
cases of hardship or inequity. The early remedy for this 
situation was “spot zoning” whereby the legislatures or 
the zoning commissions amended the general zoning regula¬ 
tions and maps to accommodate individual lots and lot 
owners. This practice was roundly condemned by courts 1 
and by acknowledged experts in the field of zoning. 2 The 
first city to find a suitable answer to this difficulty was 

1 See Wilcox v. Pittsburgh (CCA 3rd) 121 F. 2d S35. Rubin v. Pasadena, 
16 Cal. 2d 119, 104 P. 2d 1041. 54 Am. Jur. 9G5. 

2 The hearings before a subcommittee of the Committee on the District of 
Columbia of the United States Senate on S. 3361 of the 75th Congress, 3rd 
Session (which was enacted into law as the Zoning Act of 193S. 52 Stat. 799. 
5-420 D. C. Code 1940), contained this enlightening colloquy between Senator 
Overton and Alfred Bcttman, noted zoning authority: 

“Senator OVERTON. ‘In modem zoning legislation as adopted in different 
States of the Union, do they have boards of similar authority?’ 
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New York, which, from 1916 to 1919, developed the system 
of establishing administrative boards which in legislatively 
defined circumstances could devote themselves to the prob¬ 
lem of the individual lot owner who through some circum¬ 
stance could not make proper use of his property under 
general zoning restrictions. 3 Thereafter, Herbert Hoover, 
in his term as Secretary of Commerce, assembled an im¬ 
posing committee of experts including Alfred Bettman of 
Cincinnati and Edward M. Bassett of New York, to studv 
the entire field of zoning. This committee, after some years 
of deliberation and study, culminated its efforts by the 
publication in 1924 of The Standard State Zoning Enabling 
Act of The Department of Commerce, which has since been 
adopted by at least two-thirds of the States 4 and by the Dis¬ 
trict of Columbia. 5 This act accepted the New York method 
of establishing an administrative board of appeals or ad¬ 
justment to settle the individual lot problem. 0 Under these 
enabling acts the essential function of such board was to 
act as a “safety valve” 7 for the adjustment of conflict be¬ 
tween individual and common rights 8 and to provide a 
* - - ~~ 

Mr. BETTMAX. ‘It is universal, almost, and it is universal almost because 
of an experience of which the development in Washington, in the District of 
Columbia, is one, namely, that where you do not have this Board of Adjust¬ 
ment, your planning and legislative bodies, those who make the general regula¬ 
tions and those who make the general maps, are constantly besieged for 
specific lot adjustments, with the result that your general provisions tend to 
break down, through the multiplicity of these specific situations, pressure for 
which are brought upon your general planning and general legislative bodies. 
Thus there has grown up in the District of Columbia a rather excessive habit 
of viewing the problem as the problem of an individual lot instead of the 
problem of the planning of the community as a whole. 

Now, by having the individual lot problem reposed in the Zoning Board of 
Adjustment and the general plan and districting problem reposed in the Zon¬ 
ing Commission and the advisory planning function reposed in this advisory 
council, you would make your set-up here correspond to that which expedience 
has shown to be the best.’ ” 

3 Bassett: Zoning (1940), pp. 133-141. j 

* Nicolai v. Board of Adjustment oj City of Tucson, 55 Ariz. 2S3, 101 P. 2d 
199. 

5 Report No. 1962 of Senate Committee on the District of Columbia on 
H. R. 9S44, 75th Congress, 3rd Session; Report No. 2418 of House Committee 
on the District of Columbia on H. R. 9S44, 75th Congres, 3rd Session. 

6 Bassett: Zoning, supra, p. 142. 

7 Otto v. Steinhilber, 282 N. Y. 71, 24 N. E. 2d 851. 

s Brandon v. Board of Com’rs of Torcn of Montclair, 124 N. J. L. 135, 11 A. 
2d 304; aff'd 125 X. J. L. 367, 15 A. 2d 598. 
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measure of flexibility in the applications of general rules/* 
At the same time the danger inherent in the creation of such 
boards with these important powers was recognized and 
their area of operation was as a consequence carefully 
limited by this principle. 

“It is fundamental in construing the powers and 
duties of a Board of Appeals that it is limited by 
its properly delegated powers and that it cannot 
exercise legislative functions so as by the guise of 
a variance to really change the law regulating the 
character and use of certain zones. * * *” Yokley: 
Zoning Law and Practice, p. 238. 

With those principles firmly established, the authors of 
the enabling acts proceeded to give the Board the specific 
powers to solve the two problems which were really impos¬ 
sible of solution under general map zoning. 

The first was the instance of the “practical difficulty” or 
“unnecessary hardship.” This was the case where some 
condition inherent in a piece of property itself, either size, 
shape, topography, or other like circumstance, made it vir¬ 
tually impossible of profitable use under general zoning. 10 
This power was written into almost all enabling acts includ¬ 
ing: that of the District of Columbia. 11 Since procedurallv 

9 Dowsey v. Village of Kensington, 257 X. V. 221, 177 X. E. 427. 

10 “* * * The duty of this board is, primarily, to grant variances from the 
strict application of the zoning regulations in cases where otherwise a hardship 
would be worked upon an owner because of the exceptional narrowness, 
shallowness, shape, or topographical conditions of his property, and the like. 
* * *” Report iVo. 1062 of Senate Committee on the District of Columbia 
on H. R. 9S44. 75th Congress. 3rd Session, p. 4. 

11 “(3) Where, by reason of exceptional narrowness, shallowness, or shape 
of a specific piece of property at the time of the original adoption of the 
regulations or by reason of exceptional topographical conditions or other extra¬ 
ordinary or exceptional situation or condition of a specific piece of property, 
the strict application of any regulation adopted under sections 5-413 to 5-42S 
would result in peculiar and exceptional practical difficulties to or exceptional 
and undue hardship upon the owner of such property, to authorize, upon an 
appeal relating to such property, a variance from such strict application so as 
to relieve such difficulties or hardship, provided such relief can be granted 
without substantial detriment to the public good and without substantially 
impairing the intent, purpose, and integrity of the zone plan as embodied in 
the zoning regulations and map.” (June 20. 193S. 52 Stat. 799. Ch. 534, §S. 
Sec. 5-^20. D. C. Code, 10/ t 0. 
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this power was exercised by way of appeal from an adverse 
decision of the building inspector, it is sometimes, in the 
authorities, referred to as the appellate jurisdiction of the 
board. 12 In the District of Columbia and in those sthtes 
which follow the standard zoning enabling act in nomen¬ 
clature this power is known as “the variance.” 

The second of these specific powers was somewhat more 
difficult to define, for: 

“The draftsmen of many early zoning ordin¬ 
ances found it impossible to provide adequate re- 1 
gulations for certain peculiar types of land use if 
allowed as a matter of right in all districts or in 
specified districts. The practice adopted was to 
enumerate these uses—those which because of in¬ 
herent characteristics had proved troublesome or 
which occupied an unusual amount of land and 
would normally not be numerous in any one com¬ 
munity—in a special section of the ordinance and 
provided that the board of appeals alone could is¬ 
sue a permit for them. * * * ” Legal and Ad¬ 
ministrative Aspects of Conditional Zoning Vari¬ 
ances and Exceptions, by John W. Reps, Syracuse 
Law Review, Vol. 2, Fall 1950, pp. 54, 55. 

These concerned the need of the community for a limited 
number of different property uses in restricted districts 
which could not be permitted there as a matter of right. 13 
For example, there is a need in this and almost every com¬ 
munity for private schools, charitable institutions, storage 

12 “The standard enabling act gives all the provisions controlling the appel¬ 
late jurisdiction. This consists of the power to reverse on appeal the deter¬ 
mination of the building inspector and to make a variance on appeal in cases 
of hardship.” UJS. Dept, of Commerce, Bureau of Standards. Building and 
Housing Publication BH16, “The preparation of zoning ordinances, a guide for 
municipal officers and others in the arrangement of provisions in zoning 
regulations”, by the Advisory Committee on City Planning and Zoning of the 
U.S.. July 1. 1931. Dept, of Commerce; U.S. Government Printing Office. 

13 “ * * * State enabling acts have, however, recognized that each munici¬ 
pality will desire to have exceptional cases peculiar to itself submitted to the 
discretion of the board of appeals Public garages, for example, were a special 
problem in New York City. They were excluded from business districts.! but 
it was recognized that in some portions of business streets they could be allowed 
without substantial injury. Some discretionary body, naturally the board of 
appeals, should decide what locations were proper. * * *” Zoning, by Edward 
M. Bassett, p. 125. 



garages, parking lots, transfer switching equipment and 
transformers in certain restricted districts. It is obvious 
that there should be, however, only a limited number of 
such facilities carefully located and erected. For if anv 
property owner in a residential neighborhood were to be 
allowed to establish such uses as a matter of right and at his 
will, it is obvious that effective zoning would be at an end. 

This power has been referred to as the original rather 
than the appellate function of the Board. 1-1 In tracing the 
legal source of the Special Exception Provision we find that 
it was adopted in the District Act from the Standard Act 
which in turn borrowed it from the New York City odi- 
nance 15 with only a change in nomenclature. 10 This power 
is known in the District as the “special exception.” 

M "On consulting the standard enabling act or any good state enabling act 
one will find that the local legislative body can prescribe for the board of 
adjustment certain cases or items wherein, subject to appropriate conditions 
and safeguards, the board of adjustment can make special exceptions. It is 
evident that these are items of a special type of jurisdiction, different from 
those mentioned in the preceding paragraph. Application to the building in¬ 
spector could be omitted entirely in cases of this kind, but as a matter of 
practice these items usually go up to the board of adjustment in the same 
manner as if they were appeals. This however is for the sake of uniform 
practice and does not alter the character of the jurisdiction.” U. S. Dept, of 
Commerce. Bureau of Standards, Building and Housing Publication BH16. 
"The preparation of zoning ordinances, a guide for municipal officers and others 
in the arrangement of provisions in zoning regulations”, by the Advisory 
Committee on City Planning and Zoning of the U. S.. July 1, 1931. Dept, of 
Commerce: U. S. Government Printing Office. 

15 “* * * Probably no better general provision can be used than that em¬ 
ployed in the ordinance of greater New York, the words of which are sul>- 
stantiallv followed in the standard enabling act: 

“ ‘The board of adjustment may, in appropriate cases, after public notice 
and hearing and subject to appropriate conditions and safeguards make special 
exceptions to the terms of this ordinance in harmony with its general pur¬ 
pose and intent as follows:’ 

‘‘Except that the greater New York ordinance did not use the words 
‘make special exceptions' but instead used the terms ‘determine and vary the 
application of the regulations herein established.’ These latter words are used 
in all the New York State enabling acts and in a considerable number of 
the acts of other states. Of course the ordinance of each city should use the 
words that are employed in the zoning enabling act of that state.” Id. 

16 As may be seen from the proceeding footnote New York uses the words 
“to vary” to describe both of the powers which the states, following the nomen¬ 
clature of the Standard Act. call by the separate names “Variance” and “Special 
Exception”. This has caused some confusion which may be avoided by 
noting that cases which arise under Section 7 of the New York Ordinance are 
the same as our Special Exception cases and those arising under Section 21 are 
the same as our Variance cases. 
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* In the Zoning Regulations for the District of Columbia 

we find thirty-two of these “special exception” provisions 
of which the one in question is paragraph numbered 30. 1T 
Further, as will be seen, zoning adjustment law is fortunate 
in the key legal decisions interpreting special exception 
provisions. New York, which has had the greatest exper¬ 
ience in this field, also had one of its greatest courts sitting 
during the days of zoning adjustment development. Con¬ 
sequently, we find the landmark opinions in the field writ¬ 
ten by the great New York Judges Lehman, Pound, and 
Cardozo as well as considered opinions from the courts of 
other states. Therefore, from statutes, regulations, history 
and development, and court opinions there arise the follow¬ 
ing principles governing zoning adjustment in general and 
special exceptions in particular which destroy the case of 
the plaintiffs and show the opinion of the District Court to 
be in error in certain respects. ; 

♦ | 

I. j 

Appellant Board Has no Authority to Amend the Zoning 

Regulations or Map. 

The prime principle derived from the sources mentioned 
is that the power to establish and amend general zoning 
regulations and maps is a quasi-legislative power vested 
solely by statute in the Zoning Commission, which poorer 
cannot be delegated to or execised by the Board of Zoning 
Adjustment. 

On this point our own Zoning Enabling Act is quite clear. 
It provides in Sec. 1 as follows: j 

“That to promote the health, safety, morals, con¬ 
venience, order, prosperity, or general welfare of 
the District of Columbia and its planning and or¬ 
derly development as the National Capital, the 

17 See Section XXIII. Part 2. et seq.. Zoning Regulations of the District of 
Columbia. 
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Zoning Commission created by the Act of March 1, * 

1920 (41 Stat. 500), is hereby empowered, in ac¬ 
cordance with the conditions and procedures speci¬ 
fied in this Act, to regulate the location, height, 
bulk, number of stories and size of buildings and 
other structures, the percentage of lot which mav 
be occupied, the sizes of yards, courts, and other 
open spaces, the density of population, and the uses 
of buildings, structures, and land for trade, in¬ 
dustry, residence, recreation, public activities, or 
other purposes; and for the purpose of such regula¬ 
tion said commission may divide the District of Co¬ 
lumbia into districts or zones of such number, 
shape, and area as said Zoning Commission may 
determine, and within such districts may regulate 
the erection, construction, reconstruction, altera¬ 
tion, conversion, maintenance, and uses of build¬ 
ings and structures and the uses of land. * * * ” Act 
of June 20,193S, 52 Stat. 797 as amended by Act of 
Mar. 4, 1942, 56 Stat. 122. (Emphasis supplied.) 

• 

Even this power of the Zoning Commission to amend the 
general regulations and maps is not unfettered but must be 
exercised uniformly and in accordance with a comprehen¬ 
sive plan for the city. The statute in this regard continues 
with these provisions: 


“ * * * All such regulations shall be uniform for 
each class or kind of building throughout each dis¬ 
trict, but the regulations in one district may dif¬ 
fer from those in other districts. 

“Sec. 2. Such regulations shall be made in ac¬ 
cordance with a comprehensive plan and designed 
to lessen congestion in the street, to secure safety 
from fire, panic, and other dangers, to promote 
health and the general welfare, to provide adequate 
light and air, to prevent the undue concentration of 
population and the overcrowding of land, and to 
promote such distribution of population and of the 
uses of land as would tend to create conditions fav¬ 
orable to health, safety, transportation, prosperity, 
protection of property, civic aevitity, and recrea- 



15 


tional, educational, and cultural opportunities, and ! 
as would tend to further economy and efficiency in 
the supply of public services. Such regulations 
shall be made with reasonable consideration, 
among other things, of the character of the respec¬ 
tive districts and their suitability for the uses pro¬ 
vided in the regulations, and with a view to encour¬ 
aging stability of districts and of land values there¬ 
in.” (Emphasis supplied.) 18 

If this were not sufficient, Congress again in the stathte 
creating the Board of Zoning Adjustment and setting fofth 
the powers which the Zoning Commission could give this 
Board, clearly repeated that the Zoning Commission had 
full zoning powers and hence could only give to the Board 
the power to act in harmony with the general zoning regula¬ 
tions. The pertinent provision recites: 

“The regulations adopted bij the Zoning Com¬ 
mission mag provide that the Board of Adjustment 
mag, in appropriate cases and subject to appropri¬ 
ate principles, standards, rules, conditions, and 
safeguards set forth in the regulations, make spec- \ 

■ial exceptions to the provisions of the zoning regu¬ 
lations in harmong ivith their general purpose and 
intent. * * * ” Act of June 20, 1938, 52 Stat. 799, 
cli. 534, $S; Sec. 5-420, I). C. Code 1940 ed. (Em- | 
phasis supplied.) 

Finally, in order that there could be no mistake what¬ 
soever about the intent of Congress, a specific, categorical 
prohibition was written into this same act: 

“The Board of Adjustment shall not have the 
power to amend any regulation or map.” 


is “* * * Accordingly, Congress has given considerable discretion of the 
Zoning Commission for the establishment of a comprehensive zoning plan. 
so that the public welfare may dominate the development of the capital city.” 
Lewis v. District oj Columbia, 190 F. 2d 25. 27. S9 IT. S. App. D. C._ I 
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We have entered into some detail on this question because 
we believe it to be the precise point where the trial court 
departed into error. In his opinion, the learned District 
Court Judge stated that by adoption of another special ex¬ 
ception provision in paragraph 30 the Zoning Commission 
had made legislative determination that office buildings in 
and of themselves and without more were in harmony with 
the general zoning regulations and map concerning lower 
16th Street. Accordingly, as we read the opinion, the trial 
judge believed that unless the Board could adduce some evi¬ 
dence by way of traffic conditions or otherwise why an ex¬ 
ception should not be granted, every property owner on the 
street had the right to establish an office building. Since 
the general zoning regulations and map remain residential 
and since every request to amend them to a commercial 
classification allowing office buildings as a matter of right 
has been denied, 19 we must respectfully disagree. The the¬ 
ory of the trial court must assume that the Zoning Com¬ 
mission can refuse to rezone a neighborhood to allow office 
building use, can maintain the residential zoning classifica¬ 
tion and yet delegate to the Board the power to convert the 
whole neighborhood from residential to commercial usage 
in direct violation of the statute quoted above. It further 
assumes that through the device of the special exception the 
Zoning Commission can effectively rezone an area, without 
regard for the comprehensive plan for the city—in equal 
violation of the statute. The trial court has suggested that 
the Board has confused its function in considering a “vari¬ 
ance” with its function here concerned in treating with a 
“special exception.” The Board recognizes distinction be¬ 
tween these two powers. The first provides for granting 
relief under circumstances of a harship unique and unusual 
among persons similarly zoned and arising from some con- 

19 See Minutes of Zoning Commission in its meeting of Jan. 27, 1947 (J. A. 
S7). 
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dition inherent in a lot itself. The second concerns the al¬ 
lowance of a limited number of specific uses in conformity 
with standards laid down by the Zoning Commission. 20 The 
Board submits, however, that under our statute neither 
the “Variance’ 7 nor the “Special Exception” can be used 
as a tool for subverting the zoning for an area. 21 

i 

“ # * # The function of the Board of Appeals is 
that of adjustment and not alteration. It cannot 
alter the building zone resolution or map. * * * ” 
Bassett: Zoning, p. 149. 

“ • # # Otherwise, zoning regulations would be 
decimated by exceptions until all plan and reason | 
would disappear and zoning in effect would be de¬ 
stroyed. # # # ” 8 McQuillin: Municipal Corpora¬ 
tions, 3rd Ed., p. 283. 

We do not believe, however, that the Zoning Commission 
through its action in adopting paragraph 30, attempted to 
make such an illegal amendment to the zoning regulations 
and maps. On the record this amendment was a special 
exception regulation to be treated and determined as such. 
It was an amendment to Section XXIII, Part 2, of the Zon¬ 
ing Regulations. This “Part 2” consisted of a general 
paragraph: 

| 

“Upon appeals the Board of Zoning Adjustment 
is hereby empowered to grant requests for the fol- 

Stone v. Cray, 89 N. H. 483, 200 A. 517; Frcitag v. March, 106 N. Y- S. 
2d 927; Potter v. Zoning Board of Review, 65 R. I. 286, 14 A. 2d 669. 

21 “It is true that the authority to grant an exception under paragraph b is 
distinguishable from that given to the board in the next paragraph c under 
which the board may grant a variance * * *. In our opinion, however, the 
legislature never intended to permit the board to be clothed with blanket 
authority to exercise the legislative power which had been delegated to the 
council by the enabling act. * * * 

“ * * * Moreover we have also pointed out that the power to grant excep¬ 
tions in special cases under the ordinance was intended to be exercised spar¬ 
ingly lest the power be abused. Costantino v. Zoning Board, supra.” Flynn 
v. Zoning Board of Review, _R. I. —, 73 A. 2d 80S, 811. S12. 

“ * * * That is the well established law in this state, and it applies to the 
exercise of the board’s discretion in granting exceptions as well as variances.” 
Costantino v. Zoning Board of Review, 74 R. I. 316, 60 A. 2d 478, 483. 
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lowing special exceptions, when, in the judgment of 
the Board, such exceptions shall be in harmony 
with the general purpose and intent of the zoning 
regulations and maps and will not tend to affect ad¬ 
versely the use of neighboring property in accord¬ 
ance with the zoning regulations and maps:” 

which was followed at the time of the adoption of this 
amendment by twenty-nine specific instances where special 
exceptions could be granted if in the Board’s discretion, 
under the general and special rules applicable, they were 
justified. This amendment simply added a thirtieth in¬ 
stance." Therefore, far from being an amendment to the 
regulations and map it was simply an additional special ex¬ 
ception provision designed primarily to make possible some 
limited adjustment concerning the old out moded single 
family dwellings on lower 16th Street which were of com¬ 
mon knowledge no longer in satisfactory use as residences. 
This power, of course, carried with it the statutory and 
regulatory injunction to the Board not to so use the power 
that the zoning for the area would be amended. 

II 

Power to Grant an Exception Must be Exercised Sparingly. 

In translating the statutory powers and prohibitions 
which we have examined into a practical rule of law gov¬ 
erning the conduct of the Board, we find the courts and au¬ 
thorities emphasizing this maxim: 

"The proposal to add a new paragraph 30 to Part 2, Section XXIII of the 
Zoning Regulations was approved to read: 

“ ‘30. Permit in the Residential, 90' ‘D' Area District on streets not 
less than 160 feet in width, office buildings and banks, provided: (a) Xo 
articles of commerce are sold on the premises, (b) there be no projection 
made beyond the front building line and no display or show windows used, 
(c) there be no neon or gas tube signs or displays used, and no permitted 
sign extending beyond the front wall of the building, and (d) the use will 
not affect adversely the present character and future development of the 
neighborhood, and will not result in dangerous or otherwise objectionable 
traffic conditions.’” Minutes of the Zoning Commission Meeting of April 
22, 1947 (J. A. 60). 
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“The power to grant exemptions from the strict 
letter of the zoning ordinance should be used spar- 
inglg. The power must be exercised within the 
limits of authority granted to the board and within 
the spirit and intent of the ordinance and must be 
applied reasonably to maintain and not to abolish; 
the distinctive classification created by the ordi¬ 
nance.” (Emphasis supplied.) Rathkopf: The 
Law of Zoning and Planning (Second Edition), p . 1 
163. 

The authors of the American Law Reports in an extensive 
note, 168 A. L. R. 24, repeat this theme: 

“It has frequently been stated that the power to 
vary the application of zoning regulations or to 
grant special exceptions thereto, is to be sparingly 
exercised; that it is only in rare instances and; 
under exceptional circumstances that relaxation of 
the general restrictions ought to be permitted; and 
that the power granted is only for the relief of! 
specific instances, peculiar in their nature.” (See! 
also numerous cases cited thereunder.) (Emphasis; 
supplied.) 

The same principle was laid down by Judge Pound of the 
Court of Appeals of New York in a landmark case, Reed v. 
Board of Standards and Appeals, 255 N. Y. 126, 174 X. E. 
301. The court in that case was considering the following 
special exception provision, which, as will be seen, is not in 
principle dissimilar to the provision here presented. 

“ ‘ $ 7. Use District Exceptions. The Board ofi 
Appeals, created by chapter 503 of the Laws of 
1916, may, in appropriate cases, after public notice' 
and hearing, and subject to appropriate conditions; 
and safeguards, determine and vary the applica¬ 
tion of the use district regulations herein estab¬ 
lished in harmony with their general purpose and 
intent as follows: * # * 
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“‘(c) Permit the extension of an existing or 
proposed building into a more restricted district 
under such conditions as will safeguard the char¬ 
acter of the more restricted district.’ ” (p. 302). 

The court, in sustaining the grant of the exception, noted: 

“ # * * The variation may be made to meet the 
specific case in order to enable the owner to make a 
reasonable and profitable use of his property if it 
can be done without violence to the general zoning 
plan and without causing substantial inconvenience 
to the immediate neighborhood, although the appli¬ 
cant has no right to insist upon a decision in his 
favor. 

“A theater 100 feet deep would in a legal sense 
be no intrusion on the restricted district, however 
undesirable it might be as a neighbor. Given the 
proposed extension of a legal building into a more 
restricted district, two fundamental considerations 
must prevail in order to enable the board to pro¬ 
ceed under section 7(c). The general purpose of 
the zoning resolution must be respected, and the 
more restricted district must be safeguarded. It is 
probable, at least possible, that a theater 150 feet 
deep with main exists (sic: exits) on the streets 
in the restricted district would be, as matter of law, 
so out of harmony with the general purpose of the 
zoning resolution as to make it impossible to safe¬ 
guard the character of the more restricted district. 

If so, a decision in favor of the applicant might be 
hold an arbitrary act, an abuse of discretion. The 
question is one of degree. The line must be drawn 
somewhere. This case may be near the border line. 

If the board may permit the building to be erected 
to be extended a foot or so into the more restricted 
district, it does not follow that it may permit the 
building so to be extended indefinitely. The rule 
of reasonableness must be applied. The board has 
a wide scope in the exercise of its discretion when¬ 
ever the discretion to make variances is granted 
to it. Matter of Goldenberg v. Walsh, 24-2 N. Y. 
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576, 152 N. E. 434; People ex rel. Fordham Manor 
Reformed Church v. Walsh, 244 N. Y. 280, 289, 155 
N. E. 575. If such an application is denied, the 
only question for the court is whether the peti¬ 
tioner has been illegally oppressed. Matter of 
Larkin Co. v. Schwab, supra, page 336 of 242 N. Y. 

151 N. E. 637. When the application is granted, thp 
question of power only is to be considered. Is the 
action of the board unjustifiable as matter of law 
under the specific provisions of the zoning resolu¬ 
tion relied on? As matter of law, it cannot be said 
that the action of the board permitting the exten¬ 
sion of the proposed theater into the more restrict¬ 
ed district under section 7(c) is without evidence 
to support it. * * * ” (pp. 303, 304). 

The Board considers itself bound bv these announced 
principles. 

When, therefore, Mr. Hyman applied for an exception 
offering no reason except his own personal desire why his 
well-constructed and well-tencnted apartment house could 
not be operated in satisfactory conformity to the zoning 
regulations which encouraged apartment house use, the 
Board would have done violence to the general purposes of 
those zoning regulations if such a grant were made. 
Further, if grants were to be made on such a quantum of 
proof without regard to need or anything else, the Board 
would, in violation of these principles, be rezoning 16th 
Street from a residential to a commercial area not by piece¬ 
meal but by wholesale exemptions of land in the area. See 
also Flynn v. Zoning Board of Review, supra , at p. 812. 


Burden of Proof. 

The second error of law made by the trial court concerns 
the burden of proof to be borne in zoning adjustment cases. 
The court held that the burden must be borne by the Board 
to show by substantial evidence why relief should not be 
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granted. 33 This means, of course, that if a petitioner seek¬ 
ing relief from his zoning classification is fortunate enough 
not to have objecting neighbors he must receive his excep¬ 
tion as a matter of mandatory legal course unless the Board 
desires to act as adversary as well as judge through presen¬ 
tation on its own motion of contrary and preponderating 
proof. Such is not the rule of law under any statute of any 
state in the country. Nothing is more clear in law than 
that : 

“ * * # a party applying or appealing for relief 
to a zoning board of adjustment or review has the 
burden of proof of facts entitling him to that re¬ 
lief.” 8 McQuillin, 3rd Ed. 501. (A list of author¬ 
ities on this point are also set forth in 168 A. L. R. 

113, subpar. (b)). 

The Supreme Court of New Jersey, in Cook v. Board of 
Adjustment of City of Trenton et al, 1 IS N. J. L. 372, 193 
Atl. 191, 193, expressed the applicable rule, as follows: 

•• * * * Certainly the findings of the Board that such use ‘will result in 
dangerous or otherwise objectionable traffic conditions because of the lack of 
adequate automobile parking space for tenants of and visitors to the building’ 
finds no support whatever in the record of the hearing. * * * I do not agree 
with the contention of plaintiffs that, in all instances in which office building 
use was permitted, the buildings and the circumstances were substantially the 
same as the plaintiffs’ building, but. except for the fact that the plaintiffs’ 
building is now used for apartments and is in good condition as such, the 
record is wholly lacking as to why the use of such building for office building 
purposes would any more ‘affect adversely the present character and future 
development of the neighborhood’ than would the use for office building pur¬ 
poses of those where permission has been granted. * * * ” Hyman et al v. Coe 
cl al, 102 F. Supp. 254 , 256. 

Compare statement of Lehman, J., in Larkin Co. Inc. v. Schwab, 242 
X. Y. 330. 151 X. E. 637 . 639. 

*' * * * Calculated failure to lay down general standards in the ordinance 
should not be nullified by interpretation that each case passed upon creates a 
standard that must be generally followed thereafter. The council may refuse 
to duplicate previous error; it may change its views as to what is for the 
best interests of the city; it may give weight to slight differences which are 
not easily discernible. * * * ” See also comment of Maltbie, C. J. in Mrowka v. 
Board of Zoning Appeals, 134 Conn. 149. 55 A. 2d, 909. 911. 912, respecting the 
fundamental error of the trial court which had set. aside a denial by the 
Hartford Board of Zoning Appeals. This court in Lanolin Plus Cosmetics, 
Inc. v. Marzall, Commissioner of Patents, agreed that past errors need not be 
repeated. 196 F. 2nd 591,_U. S. App. D. C. .. . 
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‘ ‘In this matter of exercising the discretionary 
power to make exceptions to the general terms of 
a zoning ordinance, it is fair to say that no two 
cases are precisely alike, but that the burden of 
proof is on the owner to show that the local situa¬ 
tion calls for the exception, taking into considera¬ 
tion the interests of the landowner, the general 
policy of the ordinance, the needs of the traveling 
public, effects on property values, the neighbor¬ 
hood conditions, and so on. Without some basis of 
fact, the board is without power to make exception. 

# # ? J ! 


Of particular interest is a more recent decision of the 
same court in Potts v. Board of Adjustment of Princeton 
ct at, 133 N. J. L. 230, 43 A. 2d 850. In that case the ap¬ 
plicant for an exception, called “prosecutor” in that juris¬ 
diction, sought an exception which would have permitted 
two-family use in an area zoned for single-family occu¬ 
pancy. The prosecutor pointed out that comparable ex¬ 
ceptions had been granted to others. The Supreme Court 
of New Jersey concluded its opinion, page 855, by discussing 
the precise point under consideration in this section of our 
brief, as follows: • 

“Lastly, it is contended that the challenged ac¬ 
tion ‘was illegal because not based on legal evi¬ 
dence. ’ 

“But prosecutor had the affirmative of the is¬ 
sue ; and the law cast the onus of proof upon him. 
Since he adduced no evidence to sustain it, it wa$ 
incumbent upon the board to resolve the issue 
against him. Brandon v. Montclair, supra; Dubin v. 
Wich, supra. Counsel fails to make the distinction 
between the grant of an exception without evidence 
to establish the right and its denial for lack of such 
evidence.” i 
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The same rule has been applied to boards of zoning 
adjustment insofar as variances are concerned. 24 

Xo principle of law is more firmly established than the 
burden of proof principle. Clearly it rests upon the plain¬ 
tiff to establish and maintain the burden of proof. The 
record of plaintiffs’ three applications to the Board of 
Zoning Adjustment for a special exception shows the fol¬ 
lowing evidence. They are the owners of a well-constructed, 
eight-storv building, containing thirty-two apartments (J. 
A. 43). There are no present difficulties existing insofar 
as rental of these apartments is concerned; they anticipate 
difficulty at some undisclosed future date (J. A. 43). They 
sought to introduce a colored map purporting to show other 
uses of the section of 16th Street between Scott Circle and 
the White House (J. A. 66, 67). In an effort to show that 
this area was predominately commercial and not residential, 
their map adopted a color scheme showing St. John’s 
Church Parish Hall as a commercial use building on the 
theory that certain persons therein operated typewriters 
and there kept records pertaining to church matters (J. A. 


24 See He.ficman v. Zoning Board, of Review, 50 R. I. 26, 144 Atl. 674, 676: 

“In appealing to the discretion of the hoard of review for a variance of 
the provisions of the ordinance, the burden was upon the petitioner to 
satisfy the judgment of the board that such variance would not be unduly 
in conflict with the public interest as expressed in the ordinance, and also 
that the literal enforcement of its provisions would result in a peculiar 
hardship or loss to him of a very serious character, the imposition of 
which was not required for the purpose of enforcing the general scheme 
of the ordinance, and hence amounted to the placing of an unnecessary 
hardship upon him.” 

See also Montgomery Engineering Co. el al v. Jersey City et al, 134 N. J. L. 

414, 48 A. 2d 643, in which the court said: 

“We are met in limine by the question whether the prosecutors sustained 
the burden of establishing before the Board of Adjustment, at the hearing 
held by that Board, that the application was fair and reasonable, and that 
the interests of the landowner, the conditions in the neighborhood, and the 
public good would be best served by the allowance of the variance. No 
proofs were taken before the Board, no witnesses were sworn and nothing 
appears in the record of the hearing except an informal discussion by the 
prosecutor Hecht and the architect of prosecutors as to what they desired, 
and of some of the adjacent landowners as to some of their reasons for 
objection. No testimony was submitted upon which a determination 
could be based, as required by law.” 


63, 66, 73). The same legend was applied to the Christian 
Science Church {leading Room, although previously when 
that matter had been submitted to the Board of Zoning Ad¬ 
justment, counsel for the Christian Science Church repre¬ 
sented to the Board that the maintenance of a Reading 
Room was an essential attribute of the Christian Science 
Church (J. A. 115, 116). Certain hotels such as the Statler 
and Gordon were shown on this map as commercial uses, al¬ 
though hotels are clearly residential uses permitted as a 
matter of right in this residential zone. (J. A. 52, 58). 

In addition to this map, plaintiffs below offered another 
map (J. A. 56) which showed the location of parking lots 
in the area between Scott Circle and the White House and 
between 14th Street and Connecticut Avenue. Plaintiffs 
made no effort to show the availability of parking spaces on 
these several lots even though their counsel was questioned 
on this point by the Chairman of the Board. The only; evi¬ 
dence adduced in response to the Chairman’s question;was 
the statement of the witness, Mr. Walter Jarvis, that he 
had no difficulty personally parking his automobile on one 
of the parking lots in the area in question (J. A. 53). In 
argument counsel for plaintiffs pointed out that eight other 
exceptions had been granted by this Board under paragraph 
numbered 30 of the Zoning Regulations. Counsel for the 
applicants also stated that parking space for twelve 
automobiles could be made available at the rear of their 
building (J. A. 68). No other evidence is disclosed in sup¬ 
port of applicants’ petition. Under these circumstances we 
respectfully submit that appellees failed to sustain the bur¬ 
den of proof and that on this point alone their complaint 
should have been dismissed in the trial court. However, 
the trial court took the position that it was incumbent upon 
appellant to adduce specific proof to controvert that offered 
by the applicants. We believe that this reflects a funda¬ 
mental misconception of the issue presented administra¬ 
tively as well as the issue before the trial court. The pro¬ 
ceeding was not an adversary proceeding but was one in 



which the appellees sought a use granted only under such 
circumstances as will satisfy the appellant board that: 
(1) it was in harmony with the general purpose and intent 
of zoning regulations; (2) it will not tend to affect adverse¬ 
ly the use of neighboring property in accordance with zon¬ 
ing regulations and maps; and (3) it will not result in 
dangerous or otherwise objectionable traffic conditions. In 
view of the lack of affirmative evidence in the record on 
these essential points, we respectfully submit that the ap¬ 
pellant Board was not required to call witnesses and to 
adduce testimony establishing the negative of the proposi¬ 
tion on which it was clearly the duty of the applicants to 
establish the affirmative. 


IV. 

The Grant of an Exception is a Matter of Grace, Not a 

Matter of Right. 

The burden of proof error made by the trial court prob¬ 
ably arose through a confusion of the municipal licensing 
power with the peculiar authority and duties of a Board of 
Zoning Adjustment. Admittedly, those seeking to use prop- 

ertv on lower 16th Street between Scott Circle and the 
* 

White House for one of the uses for which the Residential 
00' D Zone was established 25 may make such a use in appro¬ 
priate cases as a matter of right upon a proper showing 
that they are entitled to a certificate of occupancy. Here, 
however, we are dealing with a use permitted as a 
matter of grace, not as a matter of right. In 
applying for an exception it is encumbent upon the 
applicant to demonstrate to the satisfaction of the 
Board that he fulfills all the qualifications set forth in the 
regulation. He must show that the use sought will be in 
harmony with the general purpose and intent of zoning 
regulations and maps, that it will not tend to affect ad- 

Private hotels, dwellings, apartment houses, churches, and embassies. 
(J. A. 157 cl *cq.) 
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versely the use of neighboring property in accordance with 
zoning regulations and maps, and that it will not result in 
dangerous or otherwise objectionable traffic conditions. 
Obviously, under the circumstances, a high degree of dis¬ 
cretion is involved insofar as the appellant board is con¬ 
cerned. The Supreme Court of California, in Rubin v. 
Board of Directors of City of Pasadena , 104 P. 2d 1041, had 
occasion to distinguish between licensing and zoning. 20 

The authority for the proposition just set forth by the 
Supreme Court of California is the leading case of People 
ex rel. Fordham v. Walsh, supra, in which Justice (fhen 
Chief Judge) Cardozo said with respect to granting of an 
exception or variance: 

“ * * * The situation must be rare indeed where 
the concession of such a privlege can be demanded 1 
as of right. * * * ” (p. 578). 

We respectfully submit no circumstance is submitted in 
support of the application that would justify the granting 
thereof. The only reason offered is that the applicants 
would make more money (J. A. 45) if they were pemitted 


“Unlike the ‘spot zoning’ obtained by amendment of the general zoning 
ordinance, a variance or exception sanctions u deviation from the stajndard 
under the dispensing power vested in the administrative body. People ex rel. 
Fordham M. R. Church v. Walsh. 244 X. Y. 2S0. 155 X r . E. 575. This authority 
is entirely different from licensing power under which permission may be 
granted to do an act or conduct a business when the applicant has complied 
with the requirements of the law under which the license is sought. Or¬ 
dinarily, under such circumstances, the administrative body must issue a 
license. On the other hand, the grant of dispensation is a matter of grace, 
and refusal is not the denial of a conditional statutory right; it merely leaves 
in operation the statute adopted by the legislative body. People ox rel. 
Fordham M. R. Church v. Walsh, supra.” (p. 1043). 

* * * 

“But in the present case the question is an entirely different one. When the 
board of directors of Pasadena denied petitioners’ application for a variance it 
did not take away a property right, but merely refused to grant a favor. Its 
action left the petitioners’ property subject to the zoning restrictions then in 
force. If these provisions invade the respondents’ constitutional rights there 
is an appropriate remedy open to them, but under the circumstances here 
shown mandamus will not lie to review the decision denying a variance.” 
(Emphasis supplied.) (p. 1044). 
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to do away with the residential use which now exists in this 
building, and in lieu thereof lease their property for com¬ 
mercial or office purposes, a use not subject to rent control 
in the District. Justice Cardozo, in the Fordliam case , supra, 
indicated that where there is a rational basis for the deci¬ 
sion of the Board it would not be disturbed. We submit 
that for the Board of Zoning Adjustment to ignore the 
housing needs of the people living in this building and to 
ignore the residential zoning of this area, as applicants con¬ 
tend, would be for that Board to act with complete indif¬ 
ference to its public duty. To act as it has done in this case 
was to maintain insofar as this neighborhood is concerned 
the established residential use prescribed for this area. 
Under the circumstances of this case, this action is in ac¬ 
cordance with a rationale justified by zoning principles and 
the recognized housing shortage. 

V. 

The Granting of an Exception to Others Forms no Basis for the 
Granting of a Like Exception to Applicants. 

It is on this point that plaintiffs below have been most 
successful in generating confusion. This theory may readily 
be reduced to an absurdity. If their theory were carried to 
its logical conclusion it would mean that having granted 
a single exception in any area subject to an exception, the 
Board of Zoning Adjustment must thereafter proceed to 
grant exceptions to every other applicant. If this were 
true, by the simple device of piecemeal exceptions a board 
of zoning adjustment could rezone the entire area. No ap¬ 
pellate court has ever adopted such a rule. The Act of 
193S clearly prohibits such action on the part of the Board 
of Zoning Adjustment. But even if that prohibition were 
not contained in the law every principle of logic would 
cause the reviewing court to reject the fundamental basis 
of appellees’ claim for relief. 


This principle was clearly enunciated by Justice Car- 
dozo in the People ex rel. Fordham v. TFaZs/i case: 

“ # # * The owner, whose petition had been 
denied, complained that he was the victim of arbi-i 
tfarv discrimination in that other applications had 
been granted at the instance of neighboring owners 
not differently situated. We found a basis in the 
record for the exercise of judgment. Not improb¬ 
ably the board had made a mistake in granting like 
favors to other owners in the past. This did not 
mean that it was subject to a legal duty to enlarge 
the field of encroachment and thereby magnify the 
error. The question was not ‘whether some one 
else* had ‘been favored.’ The question was 
‘whether the petitioner’ had ‘been illegally op¬ 
pressed.' Matter of Larkin Co. v. Schwab, 242 
X. Y. 330, 336, 151 N. E. 637. * * * ” (p. 578). 

j 

The Supreme Court of New Jersey, in Potts v. Board of 
Adjustment, supra, at page 854, commented on this prin¬ 
ciple with equal clarity and vigor: 


“Prior exceptions granted by the adjustment 
board are not in themselves controlling. Ill- 
advised or illegal variances do not furnish grounds 
for a repetition of the wrong. If that were not so, 
one variation would sustain if it did not compel 
others, and thus the general regulation eventually 
would be nullified. The annulment of zoning is a 
legislative function that is beyond the domain of 
the zoning board. Scaduto v. Bloomfield, 127 
N. J. L. 1, 20 A. 2d 649; Berry v. Recorder’s Court 
of West Orange, 124 N. J. L. 385, 11 A. 2nd 743, 
affirmed Berry v. Recorder’s Office of Town of 
West Orange, 125 X. J. L. 273, 15 A. 2d 758. * # 


Judge Lehman of the Court of Appeals of New York, in 
Larkin Co., Inc. v. Schwab . 242 N. Y. 330, 151 N. E. 637, set 
forth the rule by stating at page 639: 



30 

“ * # * Exorcise of discretion in favor of one 
confers no right upon another to demand the same 
decision. Unlimited discretion vested in an ad¬ 
ministrative board by ordinance is not narrowed 
through its exercise. Calculated failure to lay 
down general standards in the ordinance should 
not be nullified by interpretation that each case 
passed upon creates a standard that must be gen¬ 
erally followed thereafter. The council may re¬ 
fuse to duplicate previous error; it may change 
its views as to what is for the best interest of the 
city; it may give weight to slight differences which 
are not easily discernible. * * * ” 

VL 

The Board of Zoning Adjustment Did Not Make a 

Mistake of Law. 

The learned trial judge, while conceding that plaintiffs 
had not established that the buildings and circumstances 
involved in other exceptions granted by the Board in this 
area were substantially the same as plaintiffs’ building and 
circumstances, felt that the Board of Zoning Adjustment 
had made a mistake of law in considering the character of 
plaintiffs’ building, and the fact that it was fully tenanted 
with persons making a residential use thereof. Xo such 
circumstance was shown in connection with any of the 
other buildings or sites which previously had been the sub¬ 
ject of exceptions under paragraph 30. 

An examination of the several reports submitted by 
members of the Zoning Advisory Council furnishes a back¬ 
ground for the determination of the basic historical reason 
for promulgating the regulation herein referred to as para¬ 
graph 30. 16th Street, under the comprehensive zoning 
plan for the District of Columbia, has always been zoned 
residential. Traditionally and historically it forms a bar- 
rier between the original business or commercial area to the 
east of the specialized business area which has developed 
along K Street and Connecticut Avenue to the west. (J. A. 
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83, 83, 84, 93, 94). It furnishes at the present time the only 
residential approach to the White House. Congress, in 
enacting the various zoning laws applicable to the District 
of Columbia, has emphasized that the Zoning Commission 
must give due consideration to the orderly development of 
the District of Columbia as the Nation’s Capital’-' 

Throughout the length and breadth of this country there 
is just one White House and this street forms the only 
residential approach to the White House. Two members of 
the Zoning Advisory Council recommended in its report 
that this area be rezoned first commercial. If the Zoliing 
Commission had accepted this recommendation, plaintiffs 
could as a matter of right have used the building for office 
building purposes. But this recommendation was rejected 
by the Zoning Commission. A minority report was filed 
recommending that no change in the situation existing at 
that time be adopted. The minority report prepared and 
submitted by Mr. John Nolen, Jr., the Director of the Na¬ 
tional Capital Park and Planning Commission, was sup¬ 
ported by briefs prepared by Mr. Harland Bartholomew, a 
nationally recognized authority in the field of zoning. 28 Mr. 
Bartholomew reviewed the historical background of 16tli 
Street and made reference to previous efforts to change the 
zoning thereof. 2 ” In these reports there is recognition of 
the fact that some form of relief should be granted those 
who own out-moded, mansion-type residences characteristic 
of this section of 16th Street. It was suggested that some 
transitional use should be found for these buildings. Defi¬ 
nitely they could no longer be used with any degree of feasi¬ 
bility as single-family dwellings. They might be used under 

-< The Act of Juno 20. 1938, as amended supra. 

- K Hearings on S. 3361 (p. 7) the 193S Zoning Law of the District of Colum¬ 
bia, supra, footnote 2. 

-*» It is interesting to note that Mr. Bartholomew’s brief in opposition to 
changing the zoning of lower 16th Street to commercial, written in February 
1947. sets forth the same rationale adopted by this Court in Lewis v. District 
of Columbia, 190 F. 2d 25, S9 U. S. App. D. C. .. , in respect to developing 
commercially first those sections zoned for commercial use. The date j of the 
Lewis opinion was May 24. 1951. (J. A. 85) 



existing regulations as boarding or rooming houses, but of 
course such use would have a tendency to lower the char¬ 
acter of the neighborhood. After considering many diver¬ 
gent points of view the Zoning Commission also rejected the 
minority report and agreed upon the adoption of paragraph 
30. 

Certainly, paragraph 30 did not change the zoning to 
first commercial. As we have previously indicated, para¬ 
graph 30 in effect did nothing more than recognize the need 
for preserving lower 16th Street as a residential street and 
at the same time provide some degree of flexibility for those 
property owners who qualified under the specific provisions 
of the ordinance. 

Insofar as most of the exceptions are concerned which 
the Board has previously granted on lower 16th Street, this 
old single family type of building was involved. The Board 
took the position in presenting its case to the District Court 
that where no justification or rational basis was presented 
by the applicants for the grant of this exception and where 
the record disclosed that they were making the type use of 
their building contemplated by residential 90’ D zoning with 
profit to themselves that their property could not properly 
be made the subject of an exception. As Justice Cardozo 
and Judge Lehman have emphasized in the Fordham and 
Larkin cases, supra , one may not complain that others have 
been favored. One may complain only if he has been il¬ 
legally oppressed. Justice Cardozo pointed out that where 
there is a rational basis for the action of the Adjustment 
Board the decision will not be disturbed. We submit there 
is a rational basis for this decision. As this Court pointed 
out in Lewis v. District of Columbia, 190 F. 2d 25, 89 U. S. 
App. D. C., its most recent decision concerning the Zon¬ 

ing Commission, the Commission was entitled to consider the 
use for which the buildings in the northwest corner of Con¬ 
necticut Avenue and Florida Avenue were being put. That 
use was a residential, apartment-house-type use for which 
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the community had need. The buildings in question were 
substantial and well tenented. 30 The owners of those prop¬ 
erties submitted they could have received greater income had 
the Zoning Commission decided to change the zoning and 
authorized commercial use therein. The same is true of the 
applicants in this case, but that has never been recognized 
by the courts as an appropriate or rational basis for grant¬ 
ing a change in zoning 31 or an adjustment under the powers 
of the Board of Zoning Adjustment. 32 The line must! be 
drawn, as this Court also said in the Lewis case, supra, at 
some point. The same principle is equally true in the field 
of Zoning Adjustment. 33 The principle of saturation must 
be considered. Admittedly, some exceptions for good and 
valid reasons may be granted. But where a Board of Zon¬ 
ing Adjustment allows one exception after another without 
an appropriate justification, such a board would be derelict 
in its duty and would be acting in direct contravention to 
existing law. 

j 

VII. I 

The Board of Zoning Adjustment Did Not Act 
Arbitrarily and Capriciously. 

What the court failed to evaluate properly in concluding 

that the Board acted arbitrarily was the fact that there is a 

■ 

30 This Court at page 29 said: “* * * They need not close their eves to such 
factors as the adequacy and good condition of existing buildings for the uses to 
which they arc presently being put; the need of the community for those uses, 
the style and attractiveness of existing buildings, and the like. All of this is 
certainly relevant to the preservation of the values of surrounding property. 
If buildings of substantial size and real utility to the community are to be torn 
down or rebuilt, and it is not clear that buildings of equal or greater attrac¬ 
tiveness and community usefulness arc to replace them, the Zoning Commis¬ 
sioners can hardly be expected to give consent without carefully weighing 
these factors. In the present case it would appear that the'existing residential 
structures include at least one substantial apartment house; that they are well 
occupied; and that they form a useful part of the housing accommodations 
of the community.” 

31 Leventhal v. District of Columbia, 69 App. D. C. 229, 231; 100 F. 2d. 94, 
95. 96. 

32 Although this pecuniary or financial argument is usually advanced in 
variance cases it has been uniformly rejected by the courts. Sec collection of 
cases, 168 ALR 30 (c). 

33 See also Reed v. Board of Standards and Appeals, supra. 
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duty upon such a Board to deny applications not supported 
by appropriate evidence. This is clearly pointed out in 
Potts v. Board of Adjustment of the Borough of Princeton, 
supra , at page 853: 

“ * * * Counsel fails to make the distinction be¬ 
tween the grant of an exception without evidence to 
establish the right and its denial for lack of such 
evidence.” 


We concede that had this Board granted this application on 
this record it would have been guilty of arbitrary conduct." 4 
Past mistakes form no basis for the grant of this applica¬ 
tion/ 1 " We submit that it is unimportant that this Board 
saw fit to couch its determination in affirmative terms. Its 
decision, in effect, is nothing more than the negative action 
of denial. 8 ’ 1 

Some reference should be made to the eight prior excep¬ 
tions granted by the appellant Board under paragraph 30. 
In appellees’ complaint (J. A. 4, 5) the eight cases are set 
forth lettered “(a)” through “(h)”. These eight excep¬ 
tions may be grouped, as follows: 

(a), (d), (e), (f), and (g), being respectively the ap¬ 
plications of the Teck Construction Company, 1020 16th 
Street; Mrs. Doris Lowe, 1102 16th Street; Dr. Ernest F. 
Sappington, 1103 16th Street: Motion Pictures Association 
of America, Inc., 1600 Eye Street, N. W.; and Christian 
Science Church, 1601 Eye Street, X. W., all involved out¬ 
moded, rather large residences originally constructed for 
single-family occupancy. These buildings are of substantial 
construction and without exception, judging from the photo¬ 
graphs which form part of the record, still have economic 
usefulness. The economic usefulness of these buildings, 

34 Abbott v. Zoning Board, of Review of City of Warwick, _R. I._ f 79 

A. 2d 620, 624; Costantino v. Zoning Board of Review. 74 R. I. 316. 60 A 2d 
47S. 

Larkin v. Schwab, supra. 

Potter v. Zoning Board of Review. 14 A. 2d 669. 
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however, insofar as the owners thereof are concerned, de¬ 
pends on whether they are required to use the buildings for 
the residential uses prescribed for lower 16th Street. Two 
of these five buildings front on commercially-zoned inter¬ 
secting streets. They are (f)—Motion Picture Association 
of America, Inc., (J. A. 100) building which fronts on the 
south side of Eye Street at 16th Street, and (g)—the Chris¬ 
tian Science Church which fronts on the north side of Eye 
Street at 16th Street. (J. A. 114). An examination of the 
records of hearing and photographs shows, insofar as the 
Motion Picture Association building is concerned, that it is 
a large, mansion-type building which was not to be changed 
in external appearance and which insofar as the residential 
character of 16th Street was concerned did not in any sense 
detract therefrom and was not out of harmony therewith. 
In connection with the application of the Christian Science 
Church, (J. A. 116) the Board was assured that the main¬ 
tenance of a reading room by the Christian Science Church 
was regarded as an essential attribute, characteristic of that 
faith. It was submitted that the application qualified as a 
philanthropic or eleemosynary exception (J. A. 118). The 
mere fact that certain officials and employees of the Church 
would conduct the business of that church and keep rec¬ 
ords pertaining thereto in the building was clearly inci¬ 
dental to usual church practices (J. A. 73, 121). Since 
churches are permitted as a matter of right in residential 
neighborhoods, it is difficult to see how the grant of this 
permission is in any sense a precedent or justification for 
the action sought by the plaintiffs below. Exceptions let¬ 
tered (a)—Teck Construction Company, (J. A. 130) and 
(d)—Mrs. Doris Lowe (J. A. 110), concerned substantially 
constructed town-house type, single-family-occupancy resi¬ 
dences. If these exceptions are justified at all they may be 
justified on the basis that it is economically infeasible to 
require owners of such property to continue the prescribed 
residential uses in view of the lack of demand for that parti¬ 
cular type of house. The fifth exception granted in this 
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category was granted to (e)—Dr. Ernest F. Sappington, 
(J. A. 107) who for many years had maintained his office at 
1103 16th Street. He represented to the Board that he 
wished to take his son into practice with him and needed 
no additional medical office space. The appearance of the 
building remained unchanged. The same residential occu¬ 
pancy was maintained. 

The remaining three exceptions must be discussed indi¬ 
vidually for the reason that they fall into no obvious class¬ 
ification. Exception lettered (b) concerns the exception 
granted to Messrs. Reiner and Moskowitz (J. A. 154) for an 
eight-story building located at 1107 16tli Street. This build¬ 
ing was originally constructed as an apartment house. It 
was used as such until the emergency period of the sec¬ 
ond world war, when it was leased to and occupied by 
the British Purchasing Commission. Certain structural 
changes involving partitions were made to facilitate its 
use as an office building by the British. After the war 
period had passed and the building was no longer needed 
by the British Purchasing Commission, the owners sought 
permission to rent their building to the Air Transport As¬ 
sociation which would occupy the entire building. Were the 
exception not granted, the owners would have been required 
to restore the partitions and other incidentals to apartment 
house usage. It is entirely possible that in granting such 
an exception the appellant Board exceeded its jurisdiction, 
nevertheless there was practical justification therefor not 
found in the instant application or claimed by the appel¬ 
lees. 

The exception designated (c) in appellees' complaint con¬ 
cerns the small, one-story, non-conforming office building 
owned by Mr. Shinn, (J. A. 128) located at 1151 16th Street, 
X. W. This building has been used as an office building 
since prior to the advent of zoning in 1920. Mr. Shinn 
sought permission to remodel and increase the size of his 
building. Although granted permission, no steps have been 
taken to change this structure. The operative period of 
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the exception has now lapsed. It is difficult to see how this 
building and the circumstances surrounding it can serve as 
any precedent for appellees’ application. 

The eighth and final exception designated (h) and strong¬ 
ly relied upon by appellees concerns the southwest corner 
of 16th and K Streets. In this instance Mr. Joseph Tucci 
(J. A. 132, 134, 142) was given permission to construct an 
office building on ground that had been used as a parking 
lot following the removal of out-moded, mansion-type 
dwellings which had been sold for taxes. (See District of 
Columbia v. Prall, C. A. 18978 in the U. S. D. C. for 1 the 
D. C.) It was strongly represented to the Board of Zoning 
Adjustment by counsel for Mr. Tucci, that the cost of this 
ground was so high, considerable of the frontage being on 
Iv Street which is zoned commercial and no adjacent land 
being available for purchase, that it would be economically 
infeasible for Mr. Tucci to construct any other type of 
building than an office building (J. A. 145). Even if the 
Board made a mistake in granting such an exception, 
nevertheless, there is considerable justification for its ac¬ 
tion certainly not found in the facts and circumstances sup¬ 
porting the present application. 

'We have previously set forth the principles which we be¬ 
lieve are applicable to cases of this kind. Exceptions must 
be sparingly granted, and may not be granted to such an ex¬ 
tent as to bring about a change in the character of the zon¬ 
ing of the area. It is the judgment of the Board that must 
control concerning when the line is to be drawn, or when the 
saturation point is reached. Previous errors form no basis 
for granting the additional exceptions. One may not com¬ 
plain that others have been favored. He may complain only 
if he has been illegally oppressed. No basis for the claim 
of illegal oppression can be made in this case for the reason 
that the record shows appellees are making a profitable use 
of their property as an apartment house. This is a use for 
which the community has a critical need at this time, j 
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CONCLUSION 

In the final analysis, the ultimate issue is, did the Board 
have a rational basis for its action or did the Board illegally 
oppre>s the applicant. Reading the cases in which these 
rules have evolved, we see that the courts are primarily con¬ 
cerned with determining whether the administrative board 
acted within the limits of jurisdiction given it by the ordin¬ 
ance. 37 Denial cases must be distinguished from grant of 
exception cases. 3 * In cases of denial of an exception the ap¬ 
plicant is left precisely where the general zoning placed 
him. 39 He has no basis for complaint unless he is illegally 
oppressed. This phrase is more precisely defined in the New 
York cases where it was first found. 40 A reading of those 
cases shows that it is closely aligned with the phrase used 
in some of the cases “deprived of all beneficial use.” 41 
Here, we submit there is a failure of proof on the part 
of the applicants which would justify the grant of an excep¬ 
tion to them. 42 There is a rational basis for the Board's 
action in that its decision clearly tends to preserve the 

Lukovs v. Zoning Board oj Adjustment of Ridley Tp., 367 Pa. 60S. 80 A. 
2d 765. 

;{s Reed V. Board of Standard and Appeals, supra. Page 304: 

*. * * * if SU( .jj , m application is denied, the only question for the court 
is whether the petitioner has been illegally oppressed. (Citing case.) 
When the application is granted, the question of power only is to be con¬ 
sidered. * * * ” 

Rubin v. Board of Directors of City of Pasadena, supra'. See also Mayor 
and City Council of Baltimore v. Bierrnann, 1S7 Md. 514, 50 A. 2d S04. in 
which the court said: 

“ * * * If the legislature substituted, for an absolute prohibition, an 
authority to grant a permit subject to the veto of a minoriv of the Board, 
the burden of setting aside the negative action is no less than in the case 
of an absolute prohibition. * * * ” 

Note: It is noted that under the Baltimore ordinance four of five members 
of the Board of Zoning Appeals must concur before the Board may grant the 
type of permit sought by Bierrnann. Two members of the Board voted in the 
negative. 

40 People ex rel. Fordham v. Walsh, supra: Justice Cardozo emphasized in 
the Fordham case that the applicant for a favor had failed to demonstrate that 
he could not profitably construct a small modest apartment house on the lot 
for which he sought permission to construct a storage garage. See also: Larkin 
Co.. Inc. v. Schwab, supra, and Reed v. Board of Standards and Appeals, supra. 

41 Harrison v. Zoning Board of Review. 74 R. I. 135, 59 A. 2d 361. 

4 - (Reason v. Keswick Improvement Ass n, _Md.__ 78 A. 2d 164. 
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residential character of the neighborhhod and by leaving 
the situation in the status quo does not add to the traffic 
burden 4; ‘ of an already highly congested area by authoriz¬ 
ing a situation which, of necessity, would bring in hundreds 
of business invitees as well as employees during the day. 

Applicants cannot claim illegal oppression for the reason 
that they are being deprived of nothing which is theirs as a 
matter of right. 44 The record discloses that they are mak¬ 
ing a profitable use of a residentially occupied apartment 
house originally constructed as such and that there was not 
even the suggestion that they are being deprived of all bene¬ 
ficial use of their property. 

For all of the foregoing reasons it is respectfully sub¬ 
mitted that the judgment of the District Court, setting aside 
the order of the Board of Zoning Adjustment, should be 
reversed. 

Vernon E. West, 

Corporation Counsel, D. C.. 

Chester H. Gray, 
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Counsel , I). C., 

Oliver Gasch, 

Assistant Corporation Counsel . I). C., 
John F. Doyle. 
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Assistant Corporation Counsel, I). C .. 
Attorneys for Appellants, I 

District Building, 

Washington 4, D. C. 


Mr (tick (t v. Board of Zoning Appeals, 134 Conn. 149. 55 A. 2d 909. 912. 
lived v. Board nj Standards and Appeals, supra. 

** See footnote No. 40, s»;tg. 
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TRANSCRIPT OF RECORD 
UNITED STATES COURT OF APPEALS 
for the District o'f Columbia Circuit 
April Term, 1952 


No. 11,476 

Theodore I. Coe, et al., as the Board of Zoning, 
Adjustment, Appellants , 

v. 

George Hymax, et al., Appellees; 


No. 11,477 

j 

George Hyman, et al., Appellants, 
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the District of Columbia, Appellees . 
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1 Filed May 11, 1949, Harry E. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
for the District of Columbia 


Civil Action No. 2075—’49 


George Hyman, Sadie Hyman (1016 16th Street, N. W., 
Washington, D. C.), and Leah Rome (3617 Springdale 
Avenue, Baltimore, Maryland), Plaintiffs , 

vs. 

(1) Theodore I. Coe, (2) John Nolen, Jr., (3) Robert O. 
Clouser, (4) Culver B. Chamberlain, (5) Samuel 
Scrivener, Jr., as the Board of Zoning Adjustment, 
District Building, 14tli and Pennsylvania Ave., N. W., 
Washington, D. C., and (6) Robert Davis, as Inspector 
of Buildings for the District of Columbia, District 
Building, 14th and Pennsylvania Ave., N. W., Wash¬ 
ington, D. C., Defendants. 


COMPLAINT FOR MANDATORY INJUNCTION 

(1) The matter involved herein is of the value of more 
than Three Thousand ($3,000.00) Dollars, exclusive of 
interest and costs. 

(2) Plaintiffs are citizens of the United States and resi¬ 
dents of the District of Columbia and Maryland, and are 
the joint owners of Lot 68 in Square 184, improved by an 
apartment house known as No. 1016 Sixteenth Street, 
Northwest, Washington, D. C., located between “K” and 
“L” Streets, Northwest, Washington, D. C., immediately 
opposite the Statler Hotel. The property is zoned as Resi- 


dential 90' “D” Area, and is located on a street that is not 
less than one hundred sixty feet in width. 

2 (3) By the act of Congress of March 1, 1920, com¬ 

monly known as the “Zoning Act”, there was created 
a zoning commission, with power to divide the District of 
Columbia into various use districts. The Commission by 
Section 1 of the Act was empowered to promulgate regu¬ 
lations, but it was expressly provided that “all such regula¬ 
tions should be uniform for each class or kind of building 
throughout each district.” 

(4) By the Act of Congress of June 20, 1938, there was 
created a Board of Zoning Adjustment, with certain desig¬ 
nated and limited powers. The Zoning Commission was 
empowered to provide in its zoning regulations rules to 
govern the procedure of the Board of Adjustment not in¬ 
consistent with the Zoning Laws. 

(5) On April 22, 1947, the following Zoning Regulations 
was adopted by the Zoning Commission of the District of 
Columbia, to wit: 

’ I 

“Upon appeals to the Board of Zoning Adjust-; 
ment is hereby empowered to grant requests for 
the following special exceptions, when, in the 
judgment of the Board, such exceptions shall be in' 
harmony with the general purpose and intent of 
the zoning regulations and maps and will not tend 
to affect adversely the use of neighboring property 
in accordance with the zoning regulations and 
maps: j 

“30. Permit in the Residential, 90' “D” Area 
District, on streets not less than 160 feet in width, 
office buildinggs and banks, provided: (a) No 
articles of commerce are sold on the premises, (b) 
there be no projection made beyond the front 
building line and no display or show windows used, 

(c) there be no neon or gas tube signs or displays ■ 
used, and no permitted sign extending beyond the 
front wall of the building, (d) the use will not af¬ 
fect adversely the present character and future j 
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development of the neighborhood, and will not re¬ 
sult in dangerous or otherwise objectionable traf¬ 
fic conditions.” 

(6) Pursuant to the regulation of the Zoning Commission 
last-mentioned, the owners of certain parcels of land on 
Sixteenth Street, between H and M Streets, Northwest, 
applied for and were granted permission by the Board of 
Zoning Adjustment to use their property for office building 
purposes. Among the applications thus granted were the 
following: 

(a) On June 25, 1947, the application of Teck 
Construction Company for permission to use prop¬ 
erty at 1020 16th Street, N. W. (Lot 17 in Square 

1S4) as an office building was granted. This 
3 property is immediately adjacent to the prop¬ 
erty owned by plaintiff. 

(b) On May 21, 1947, the application of Henry 
C. Reiner and Irving Moskowitz for permission to 
establish an 8-storv office building at 1107 16tli 
Street, N. W. was granted. 

(c) On September 24, 1947, the application of 
Earl W. Shinn for permission to erect an office 
building at 1151 16th Street, N. W. (Lot 821 in 
Square 197) was granted. 

(d) On October 21, 1947, the application of 
Doris C. Lowe for permission to establish an office 
building at 1102 16th Street, N. W. (Lot 92 in 
Square 183) was granted. 

(e) On November 25, 1947, Ernest F. Sapping- 
ton’s application for permission to establish an 
office building at 1103 16th St., N. W. (Lot S15, 
Square 197) was granted. 

(f) On May 21, 1947, Motion Picture Associa¬ 
tion of America, Inc. was granted permission, 
pursuant to its application to build an addition to 
and use the enlarged structure at 1600 Eye St., 

N. W. (Lot 803, Square 186, being the southwest 
corner of 16th and Eye Sts., N. W.). 

(g) On October 21, 1947, the Washington & Lee 
University, et ah, for the use and benefit of the 
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Church of Christ, Scientists, was granted permis¬ 
sion to use portions of 1601 Eye Street, N. W. for 
office building purposes (Lot 800, Square 185, be¬ 
ing the northwest corner of 16th and Eye Sts., 

N. W.). 

(h) On July 21,1948, Joseph Tucci was granted 
permission, pursuant to his application, to erect 
an office building and bank on the southwest corner 
of 16th and K Streets, N. W. (Lots 811, 812 and 
813, in Square 185). 

All of the said permits related to properties on Sixteenth 
Street, between H and M Streets, Northwest, for buildings 
having the same zoning as that owned by the plaintiffs, and 
none of said buildings were equipped with private parking 
spaces for automobiles or with any public parking lots 
that were not available to the plaintiffs and to persons 
visiting their building or residing there. 

The properties aforesaid have no greater or different 
parking facilities than those possessed by plaintiffs with 
respect to their property, and the traffic conditions 
4 surrounding plaintiffs’ property are no more danger¬ 
ous than those surrounding the properties for which 
permits were granted as aforesaid, but are identical. No 
evidence was adduced before the Board of Zoning Adjust¬ 
ment tending to show any dangerous or otherwise objec¬ 
tionable traffic conditions in the neighborhood of plaintiffs’ 
property or to show that the granting of plaintiffs’ ap¬ 
plication would adversely affect the present character and 
future development of the neighborhood. 

(7) Plaintiffs filed with the Board of Zoning Adjustment 
an appeal for permission to use their said building for 
office purposes. After due public notice the appeal came 
on for hearing. No objections whatever were interposed 
by any person. Plaintiffs offered certain evidence in sup¬ 
port of their appeal, but no evidence of any kind was of¬ 
fered in opposition thereto. 
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(S) That the granting of permission to the plaintiffs 
to use their aforesaid real estate for office building pur¬ 
poses will be in harmony with the general purpose and 
intent of the zoning regulations and maps and will not 
tend to affect adversely the use of neighboring property 
in accordance with the zoning regulations and maps; that 
the use of plaintiffs’ property for office building purposes 
would not affect adversely the present character and future 
development of the neighborhood, and would not result in. 
dangerous or otherwise objectionable traffic conditions be¬ 
cause of the lack of adequate automobile parking space for 
tenants of and visitors to the plaintiffs’ building. 

(9) In the immediate vicinity of plaintiffs’ building, 
within the area bounded by M Street on the North, I Street 
on the South, Connecticut Avenue on the West and Ver¬ 
mont Avenue on the East, there are 29 public parking lots 
and 12 public parking garages, furnishing more than ade¬ 
quate facilities for the parking of all automobiles 
5 owned by persons living or employed in offices in the 
vicinity, as well as those owned by persons having 
occasion to park in said neighborhood at the present time 
or at any reasonable time within the future. Annexed 
hereto and made a part hereof is a plat showing the park¬ 
ing garages and parking lots in said vicinity, the same being 
marked “Plaintiffs’ Exhibit No. One.’’ The parking facili¬ 
ties in said immediate neighborhood are far greater than in 
any other section of the city. These facts were conclusively 
established by evidence adduced before the Board of Zoning 
Adjustment and the plat annexed hereto was introduced 
and received in evidence before said Board. 

(If)) Sixteenth Street, between H and M Streets, has 
for a long period of time ceased to be in fact a residential 
district, there being in fact only two dwellings for such 
purposes being maintained at the present time. A plat 
showing the purposes for which the buildings in said area 
are in fact used was offered in evidence before the Board of 
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Zoning Adjustment and is filed herein and marked “Plain¬ 
tiff’s Exhibit Two.” 

(11) Notwithstanding the facts aforesaid, the Board of 
Zoning Adjustment denied plaintiffs’ said appeal and de¬ 
clined to afford plaintiffs the light to obtain an occupancy 
permit to use their building for office purposes. Said ac¬ 
tion was and is discriminatory, arbitrary, capricious and 
void and has resulted in a denial of plaintiffs’ constitutional 
rights to the equal protection of the law to use their prop¬ 
erty in the same manner as persons owning property Simi¬ 
larly situated in the immediate neighborhood who have 
been granted the right to use or construct structures for 
office building purposes. Plaintiffs further aver that there 
was no evidence introduced before the Board of Zoning 
Adjustment and no basis for the finding and conclusion of 
said Board that the proposed use by plaintiffs of their 

property would affect adversely the present chnrac 
G ter and future development of the neighborhood, or 

that it would result in dangerous or otherwise ob¬ 
jectionable traffic conditions. 

(12) Plaintiffs further aver that the action of the Board 

of Zoning Adjustment is in direct violation of the zoning 
laws of the District of Columbia in that the regulation in 
question has been so interpreted by the Board of Zoning 
Adjustment that it fails to be uniform* for each class or 
kind of building throughout the same district, and fails to 
do substantial justice as between owners of property simi¬ 
larly situated. j 

(13) Plaintiffs aver that no articles of commerce are to 
be sold upon the premises; that there will be no projection 
made beyond the front building line; that no neon or gas 
tube signs or show windows will be used and no sign ex 
tending beyond the front wall of the building; and they 
aver that the Board was so advised at the time of the 
hearing of plaintiffs’ appeal. 


(14) In denying plaintiffs’ appeal the Board of Zoning 
Adjustment has exceeded the authority vested in it by the 
Act of Congress aforesaid. 

(15) On November 19, 1947, plaintiffs duly applied to 
the Inspector of Buildings for the District of Columbia for 
a certificate of occupancy to conduct an office building in the 
premises hereinbefore described and said Inspector has 
failed and declined to grant said application or to issue the 
certificate of occupancy requested, solely because of zoning 
and by reason of the refusal of the Board of Zoning Adjust¬ 
ment to grant the permission aforementioned and unless 
such a certificate be granted plaintiffs will be unable to use 
their aforesaid property for office building purposes. 

Wherefore, plaintiffs pray as follows: 

(1) That a mandatory injunction be granted herein re¬ 
quiring the Board of Zoning Adjustment to vacate its order 
denying plaintiffs’ appeal and requiring said Board to 
grant permission to the plaintiffs to use their property for 
office building purposes. 

(2) That the record of said Board be certified to this 
Court in order to correct the errors therein. 

(3) That a mandatory injunction be granted herein 
7 requiring the Inspector of Buildings for the District 
of Columbia to issue to plaintiffs an occupancy per¬ 
mit for the premises aforesaid to enable them to use their 
said building for office purposes. 

(4) For other and further relief. 

Milton Strasburger 
James C. Wilkes 

Milton Strasburger and 
James C. Wilkes 

Attorneys for Plaintiffs 
Tow’er Building 
Washington, D. C. 


District of Columbia, ss: 

George Hyman, being first duly sworn on oath, deposes 
and says that he has read the foregoing complaint by him 
subscribed, that he knows the contents thereof, and that the 
matters and things therein stated are true. 

George Hyman 
George Hyman 

Subscribed and sworn to before me this 10th day of 
Mav, 1949. 

Doris C. Lowe, 

Notary Public, D. C. 

8 IN THE UNITED STATES DISTRICT COURT 
for the District of Columbia 
Filed Aug. 1, 1949, Harry M. Hull, Clerk 
Civil Actio'll No. 2075-49 

George Hyman, Sadie Hyman, and Leah Rome, Plaintiffs, 

v. 

Theodore I. Coe, John Nolen, Jr., Robert 0. Clouser, 
Culver B. Chamberlain, Samuel Scrivener, Jr,, as 
the Board of Zoning Adjustment, and Robert Davis. 
as Inspector of Buildings for the District of Columbia, 
Defendants. 

I 

ANSWER OF DEFENDANTS 

Come now the defendants in the above-entitled cause; and 
make answer to complaint for mandatory injunction filed 
herein, as follows: 






10 


First Defense 

Complainant fails to state a claim upon which relief may 
he granted. 


Second Defense 

1, 2, 3, 4, and 5. Defendants admit the allegations con¬ 
tained in paragraphs designated as 1, 2, 3, 4, and 5 of the 
complaint. 

6. Defendants admit concerning the allegations contained 
in paragraph 6 of the complaint that certain owners of cer¬ 
tain parcels of land on 16th Street between H and M 
Streets, N. W., applied for and were granted permission 
by the Board of Zoning Adjustment to use their property 
for office building purposes and that among the applications 
thus granted were those set forth in paragraphs 6(a) to 
6(h) of the complaint, inclusive, and further admit that 
the properties referred to in the said paragraphs had the 
same zoning as the property owned by the plaintiffs. De¬ 
fendants deny the remaining allegations contained in the 
said paragraphs of the complaint, and further answering, 
defendants say that the special exceptions to the 
0 residential zoning of the neighborhood heretofore 
granted by the Board of Zoning Adjustment to the 
owners of properties referred to in paragraphs 6(a) to 
6(h) of the complaint were granted upon evidence that the 
uses to be made of said properties would not affect adverse¬ 
ly the present character and future development of the 
neighborhood and would not result in dangerous or other¬ 
wise objectionable traffic conditions and the change in use 
in each of the instances referred to differed materially 
from the change in use sought by plaintiff before the said 
Board in that the use in the aforementioned exceptions was 
in most cases granted in connection with out-moded, single- 
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family dwellings which could be used residentiallv only as 
looming or boarding houses. Defendants further say that 
the change of use sought by plaintiff before the Board was 
the conversion of an existing apartment house building into 
an office building, a factor which would affect materially 
and adversely the present character and future develop¬ 
ment of the neighborhood which is Residential, 90' “D” 
Area and would result in dangerous or otherwise objec¬ 
tionable traffic conditions. 

7. Defendants admit concerni rig the allegations contained 
in paragraph 7 of the complaint that the plaintiffs filed 
with the Board of Zoning Adjustment an appeal for per¬ 
mission to use their said building for office purposes and 
that after due public notice an appeal came on for hearing 
and that no party appeared in opposition at the said hear¬ 
ing and that plaintiffs offered certain evidence in support 
of their appeal. Defendants deny the remaining allegations 
contained in said paragraph 7. 


8. Defendants deny allegations contained in paragraph 
8 of the complaint. 

9. Defendants admit concerning the allegations contained 
in paragraph 9 that there is attached to the complaint a 
paper purporting to be a plat showing the parking garages 
and parking lots in the vicinity, the same marked plaintiffs’ 
Exhibit No. 1. Defendants deny that said exhibit is a true 
representation. Defendants deny remaining allegations 

contained in said paragraph 9. 

10 10. Defendants admit that v there is attached to 

complaint as Exhibit No. 2 a plat purporting to show 
purposes for which buildings in area are used. Defendants 
deny the remaining allegations contained in paragraph 10. 

11. Defendants admit that the Board of Zoning Adjust¬ 
ment denied the plaintiffs’ appeal. Defendants deny re¬ 
maining allegations contained in said paragraph 11. 
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12. Defendants deny allegations contained in para¬ 
graph 12. 

13. Defendants admit that plaintiffs have made the aver¬ 
ments set forth in paragraph 13, but are without knowledge 
or information sufficient to form a belief as to the truth of 
the said averments. 

14. Defendants deny allegations contained in para¬ 
graph 14. 

15. Defendants admit allegations contained in para¬ 
graph 15. 

Vernon E. West, 

Vernon E. West, 

Corporation Counsel, D. C. 
Oliver Gasch, 

Oliver Gasch, 

Assistant Corporation 
Counsel, D. C. 

John F. Doyle, 

John F. Do vie. 

Assistant Corporation 
Counsel, D. C. 

Attorneys for defendants 
District Building 
Washington, D. C. 

Copy of the foregoing answer mailed, postage prepaid, 
to Messrs. Milton Strasburger and James C. Wilkes, at¬ 
torneys for plaintiffs, Tower Building, Washington, D. C., 
this 1st day of August, 1949. 

Milton D. Korman 
Assistant Corporation 
Counsel, D. C. 
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11 UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

Filed Feb. 5,1951, Harry M. Hull, Clerk 

i 

j 

Calendar No.- 

Civil Action No. 2075—4-9 

i 

Hyman, et al., Plaintiff , 

% 

v. 

Coe, et al.. Defendant. 

PRETRL4L PROCEEDINGS 
Statement of Nature of Case: 

Counsel for the plaintiffs and counsel for defendant have 
both presented statements of the nature of the case from 
their respective viewpoints. These statements have been 
adopted by the Court and are appended hereto. Each 
counsel has received a copy of his opponent’s statement of 
the case. There is likewise appended hereto stipulation of 
counsel with reference to certain documents desired by the 
plaintiffs. Counsel for the defendant tenders the record 
made before the Board of Zoning Adjustment (subject to 
such additions or corrections thereto as may be found neces¬ 
sary to reflect a true picture of what transpired before the 
Board). It is the contention of the defendants that this is 
not a de novo proceeding; that it is to be heard on the 
record before the Board, of course, to be made to conform to 
the true facts. Plaintiffs’ counsel does not, at this time at 
least, acquiesce in this contention as a matter of law, but 
does state that as of the present time, he doesn’t propose to 
go beyond the record other than to effect certain corrections 
or additions thereto so as to give the full record on which 
the Board functioned. 




Note: Plaintiffs are in Florida and do not contemplate re¬ 
turn before Feb. 25tli ? the case should not be set prior 
thereto. 

Date January 29, 1951 

James C. Wilkes, R. B. Keech, 

Attorney for Plaintiffs Pretrial Judge 

Oliver Gasch, 

Attorney for Defendants 

12 IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT 
OF COLUMBIA 

Filed Feb. 5,1951, Harry M. Hull, Clerk 
C. A. No. 2075—19 
George Hyman, et al., Plaintiffs . 
v. 

Theodore I. Coe, et al., Defendants 

STATEMENT OF NATURE OF CASE 

This is a suit by plaintiffs who are joint owners of an 
apartment house located at 1016 - Sixteenth Street, North¬ 
west, Washington, D. C., wherein they seek a mandatory 
injunction requiring the Board of Zoning Adjustment, 
hereinafter called Board, to grant permission to the plain¬ 
tiffs to use their property for office purposes, and further 
for an order requiring the Inspector of Buildings to issue 
an occupancy permit for office use of said premises. Plain¬ 
tiffs made application under Part 2, Section XXIII, Para¬ 
graph 30, of the Zoning Regulations adopted April 22, 1947, 
for permission to occupy said building for office purposes 
and which the Board denied. The regulations read as 
follows: 




“Upon appeals the Board of Zoning Adjust- 
ment is hereby empowered to grant requests for 
the following special exceptions, when, in the judg¬ 
ment of the Board, such exceptions shall be iii 
harmony with the general purpose and intent of 
the Zoning Regulations and maps and will not 
tend to affect adversely the use of neighborhood 
property in accordance with the Zoning Regula¬ 
tions and maps. 

“30. Permit in the Residential, 90' “IP’ Dis¬ 
trict on streets not less than 160 feet in widths 
office buildings and banks, provided: (a) No arti¬ 
cles of commerce are sold on the premises, (b) 
there be no projection made beyond the front build¬ 
ing line and no display or show windows used^ 

(c) there be no neon or gas tube signs or display 
used, and no permitted sign extending beyond the 
front wall of the building, (d) the use will not 
affect adversely the present character and future 
development of the neighborhood, and will not re¬ 
sult in dangerous or otherwise objectionable traffic 
conditions. ’ ’ 

Provisions (a), (b) and (c) of Paragraph 30, as set forth 
above, are not involved in this suit, as the Board in its brder 
may require compliance with these provisions as a con- 
13 dition to granting permission for office use. Nor is 
the “Residential 90' “D” Area on streets not less 
than 160 feet in width” involved as the defendants’ answer 
admits their existence as set forth in paragraph 2 of plain¬ 
tiffs’ complaint. 

The real issue involved is compliance under the intro¬ 
ductory paragraph of Part 2 and provision (d) of Para¬ 
graph 30 of the Zoning Regulations. The only question 
before the Board was whether the location of the said build¬ 
ing for office purposes would: j 

“ * * * be in harmony with the general purpose and 
intent of the Zonimr Regulations and maps and! 
will not tend to affect adversely the use of neigh- 



boring property in accordance with the Zoning 
Regulations and maps: ” (Introductory paragraph 
to Part 2) and “•** will not affect adversely the 
present character and future development of the 
neighborhood, and will not result in dangerous or 
otherwise objectionable traffic conditions.” (Pro¬ 
vision (d), Paragraph 30) 

The evidence presented at the hearing showed that prior 
to plaintiffs’ application for permission to use their build¬ 
ing lor office purposes seven appplicants, owning property 
located both to the north and south of plaintiffs’ property 
between H and M Streets on Sixteenth Street, complied 
with the above and were granted permission to use their 
property for office purposes. (Complaint, paragraph 6.) 

The owner of the property immediately adjacent to the 
apartment house owned by plaintiffs, which property had 
been improved by an apartment house, was granted the 
right to use his property for office purposes. The owners 
of the property known as 1117 Sixteenth Street, North¬ 
west, which is one block from plaintiffs’ property, was 
granted permission to establish an eight story office build¬ 
ing on their land. The Motion Picture Association was 
granted permission to use the structure at the corner of 
Sixteenth and Eye Streets for office purposes. The owners 
of the building two doors south of plaintiffs’ property were 
granted permission to use their building for office pur¬ 
poses. 

14 There was no evidence adduced before the Board 
of Zoning Adjustment tending to show any danger¬ 
ous or otherwise objectionable traffic condition in the neigh¬ 
borhood of plaintiffs’ property, or to show that the grant¬ 
ing of plaintiffs’ application would adversely affect the 
present character and future development of the neighbor¬ 
hood, nor have the defendants in their answer set forth anv 
facts supporting or tending to support their decision. 
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Plaintiff alleges that traffic conditions surrounding plain¬ 
tiffs’ property are substantially the same as those of the 
properties mentioned above; that none of the buildings 
were equipped with private parking space for automobiles 

i 

or with any parking facilities that are not available to the 
plaintiffs; that plaintiffs have certain vacant land on the 
side as well as in the rear available for parking of auto¬ 
mobiles; that in the immediate vicinity of plaintiffs’ prop¬ 
erty there are twenty-nine parking lots and twelve public 
parking garages, furnishing more than adequate facilities 
for the parking of automobiles owned by persons living or 
employed in offices in the vicinity in question, as well as 
those who may have occasion to visit persons in said build¬ 
ing or to park in the same neighborhood (and there is at¬ 
tached to the complaint an exhibit showing the location of 
these various parking lots and garages); and that Sixteenth 
Street, between H and M Streets, has for a long period of 
time ceased to be in fact a residential district, and there 
are at the present time only two buildings used for indi¬ 
vidual family dwelling purposes. A plat showing the pur¬ 
poses for which the buildings in said area are in fact used 
was offered in evidence before the Board and is filed herein 
and marked “Exhibit 1.” 

There was no evidence offered controverting the plain¬ 
tiffs’ evidence, nor was any evidence to the contrary sug¬ 
gested to or by the Board at the hearing or in its order. 
There were no objections whatever entered by any per¬ 
son. 

15 Plaintiffs further allege that since the denial of 
plaintiffs’ application, Joseph Tucci, owner of the 
vacant land situated at the southwest corner of Sixteenth 
and K Streets, immediately south and across K Street from 
the block in which plaintiffs’ property is situated, was 
granted permission to erect an office building on his prop¬ 
erty, which building has since been completed and is fully 
occupied as an office building. 


i 
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Plaintiff contends (1) that there is no basis for the find¬ 
ing and conclusion by the Board of Zoning Adjustment as 
expressed in its official order, that the use proposed to be 
made by plaintiffs’ property “will affect adversely the 
present character and future development of the neigh¬ 
borhood, and will result in dangerous or otherwise objec¬ 
tionable traffic conditions because of the lack of adequate 
automobile parking space for tenants of and visitors to the 
building” of plaintiffs; (2) the action of the Board of 
Zoning Adjustment is discriminatory, arbitrary, capricious 
and void, and has resulted in denial of plaintiffs’ Consti¬ 
tutional rights; and (3) that traffic conditions and hazards 
surrounding plaintiffs’ property are not materially differ¬ 
ent or more dangerous than those surrounding the proper¬ 
ties along Sixteenth Street in the vicinity for which similar 
permits for office building use have been granted. 
16 Stipulations: By agreement of counsel for the 
respective parties, present in Court, it is ordered 
that the subsequent course of this action shall be governed 
by the following stipulations unless modified by the Court 
to prevent manifest injustice: 

1. Exhibit No. 1 attached to the complaint were intro¬ 
duced in the proceedings before the Board of Zoning Ad¬ 
justment, and no contradictory evidence was before the 
Board. 

2. Files of the Board of Zoning Adjustment relating to 
Board of Zoning Adjustment Cases No. 1993, 2017 and 
2316 dealing directly with plaintiffs’ property and in those 
relating to the properties referred to in paragraph 6 of 
complaint shall be available for inspection at the District 
Building to counsel for plaintiffs, and such papers and 
documents as are included therein shall be admitted in evi¬ 
dence without formal proof, but subject to objection as to 
relevancy and competency. Such records shall be pro¬ 
duced in Court by the defendants at the time of the 
hearing. 
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17 IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 2075-49 
Filed Feb. 2, 1951. Harry M. Hull, Clerk, j 
George Hyman, et al., Plaintiffs, 

\ 

V. 

Theodore I. Coe, et al., Defendants. 

DEFENDANTS 1 PRETRIAL STATEMENT OF CASE 

Plaintiffs seek mandatory injunction to force the Board 
of Zoning Adjustment to grant them a special exception to 
the Zoning Regulations. It is the position of defendants 
that mandamus will not lie to control the expert judgment 
and decision of this Board in which discretion has been 
vested by statute and regulation. 

The plaintiffs are owners of a well constructed eiglit- 
story apartment house originally constructed as such locat¬ 
ed on lower 16th Street between K and L Streets in the 
District of Columbia. 

The zoning of lower 16th Street is Residential 90' D 
Area District. 

An area so zoned is limited to private dwellings, hotels, 
apartments, churches, private clubs, embassies, and to cer¬ 
tain other uses. Office buildings are not permitted as a 
matter of right in an area so zoned but only as a special 
exception. 

The purposes of this Residential 90' D Area District 
along lower 16th Street within the comprehensive zoning 
plan of the city are as follows: ! 

1. to provide a dignified approach to The White House 
as befits the Capital of the United States. 

2. to establish a residential barrier between the gen¬ 
eral commercial area to the east of 16th Street and the 





special business district centered along Connecticut Ave¬ 
nue to the west. 

3. to provide a limitation to the unsound trend of com¬ 
mercial development toward the west which has left in its 

wake outmoded buildings and depressed areas in the 
18 older commercially zoned districts of the city. In¬ 
stead, to inspire a commercial redevelopment and re¬ 
habilitation of the extensive areas now bearing a com¬ 
mercial zoning classification. 

4. to maintain property values. 

5. to limit the increase of dangerous or otherwise ob¬ 
jectionable traffic hazards along an already heavily trav¬ 
elled thoroughfare. 

Certain exceptions are allowable in this area, but only 
if the Board of Zoning Adjustment, in its expert opinion, 
is satisfied that the proposed change shall be in harmony 
with the general purpose and intent of the zoning regula¬ 
tions and maps, will not tend to affect adversely the use 
of neighboring property in accordance with the zoning 
regulations and maps, will not result in dangerous or other¬ 
wise objectionable traffic conditions, and will not affect 
adversely the present character and future development 
of the neighborhood. 

The plaintiffs received full hearing before the Board of 
Zoning Adjustment. After hearing and argument, the peti¬ 
tion to convert their substantial apartment house (a use 
desired and encouraged under present zoning regulations) 
into an office building (an adverse use permitted only by 
special dispensation) was denied. 

A trial de novo is not warranted in this instance. Any 
review would be limited to the record before the Board of 
Zoning Adjustment. The only question presented under 
the facts of this case is whether the plaintiffs have been 
illegally oppressed by the defendant Board of Zoning Ad¬ 
justment. The defendants take the position that the vari¬ 
ances or exceptions granted along lower 16th Street pre¬ 
sented different factual conditions than those presented 
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by the petitioner. There are other similar substantial 
apartment houses in residential use in the same block and 
adjoining blocks and the regulation in question was never 
intended to convert every residential structure on lower 
16th Street into an office building. In addition, even if it 
be assumed arguendo that error had been made in the 
granting of prior variances or exception no reason exists 
for perpetuation of such error. 

19 The defendants take the further position thalt no 
showing was made by the plaintiff to the defendant 
Board on the basis of which he should be granted special ex¬ 
ception from compliance with the zoning regulations;! and 
state that their decision was reached after a full hearing 
and a view of the premises. 

Defendants state that the special exception sought by 
plaintiffs would not be in harmony with the general pur¬ 
pose and intent of the zoning regulations and maps, would 
tend to affect adversely the use of neighboring property in 
accordance with the zoning regulations and maps, would 
result in dangerous or otherwise objectionable traffic con¬ 
ditions, and would affect adversely the present character 
and future development of the neighborhood. 

Vernon E. West 
Vernon E. West, 
Corporation Counsel, D. C . 

Oliver Gasch 
Oliver Gasch, 

Assistant Corporation 
Counsel, D. C. 

John F. Doyle 
John F. Doyle, 

Assistant Corporation \ 
Counsel, I). C. j 

Attorneys for defendants, 
District Building, 
Washington 4, D. C. 




20 IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 2075-49 
Filed Mar. 2, 1951. Harry M. Hull, Clerk. 

George Hyman, et al., Plaintiffs, 

v. 

Theodore I. Coe, et al., Defendants. 

MOTION FOR SUMMARY JUDGMENT 

Come now the defendants and move this Honorable Court 
for summary judgment on the following grounds: 

1. Upon the pleadings in this cause, together with the 
affidavit of Robert O. Clouser and the exhibits attached 
thereto and made a part thereof which are specifically at¬ 
tached to and made a part of this motion, there exists no 
genuine issue as to any material fact. 

2. Upon the undisputed facts in this cause the defend¬ 
ants are entitled to judgment as a matter of law. 

Vernon E. West 
Vernon E. West, 
Corporation Counsel, D. C. 

Oliver Gasch 
Oliver Gasch, 

Assistant Corporation 
Counsel, D. C. 

John F. Doyle 
John F. Do vie, 

Assistant Corporation 
Counsel, D. C. 

Attorneys for defendants, 
District Building, 
Washington 4, D. C. 
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* 

CERTIFICATE OF SERVICE 

Copy of the foregoing motion for summary judgment 
together with memorandum of points and authorities in 
support thereof and exhibits appended thereto delivered to 
Milton Strasburger, Esq., and James C. Wilkes, Esq., At¬ 
torneys for plaintiffs, Tower Building, Washington, D. C., 
this 2nd day of March, 1951. 

John F. Doyle, 

Assistant Corporation 
Counsel, D. C. 


21 IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 2075-49 
Filed Mar. 2, 1951. Harry M. Hull, Clerk. ! 

George Hyman, et al., Plaintiffs, 
v. 

i 

Theodore I. Coe, et al., Defendants. 

AFFIDAVIT OF ROBERT 0. CLOUSER 
District of Colwmbia) ss: 

Robert 0. Clouser, being first duly sworn on oath, de¬ 
poses and says: 

That he is the Director of Planning, Zoning Commis¬ 
sion, D. C., and is officially charged with the keeping of all 
official records of the Zoning Commission and the Board 
of Zoning Adjustment, and that the following papers at¬ 
tached hereto and made a part hereof are true copies of 
the official records of the Zoning Commission and the Board 
of Zoning Adjustment hereinafter specified: 






(a) Transcript of Hearing before the Board of Zoning 
Adjustment in Appeal No. 1993, dated December 17, 1947; 

(b) Order of the Board of Zoning Adjustment in Ap¬ 
peal No. 1993, dated December 17, 1947; 

(c) Transcript of hearing in Appeal No. 2017 before the 
Board of Zoning Adjustment, dated January 14, 1948; 

(d) Transcript of hearing in Appeal No. 2017 before 
the Board of Zoning Adjustment continued from January 
14, 1948, and dated February 18, 194S; 

(e) Order of the Board of Zoning Adjustment in Appeal 
No. 2017 dated February 24, 1948; 

(f) Transcript of the hearing in Appeal No. 2316 dated 
February 23, 1949; 

(g) Order of the Board of Zoning Adjustment in Appeal 
No. 2316, dated February 23, 1949; 

22 (h) Majority and Minority Reports of the Zoning 

Advisory Council submitted to the Zoning Commis¬ 
sion on January 15, 1947, in regard to proposed amendment 
to the map regarding the lower 16th Street area; 

(i) Excerpts from the minutes of the Zoning Commission 
in its 303rd session, on January 27, 1947; 

(j) Majority and Minority reports of the Zoning Ad¬ 
visory Council submitted to the Zoning Commission on 
March 5, 1947, concerning proposal to permit office build¬ 
ings and banks in Residential 90' D Area Districts on 
streets not less than 160 feet in width. 

(k) Excerpts from the minutes of the Zoning Commis¬ 
sion in its 304th session on March 28, 1947; 

(l) Excerpts from the minutes of the Zoning Commission 
in its 305th session on April 22, 1947; 

(m) Transcript of hearing held and order of the Board 
of Zoning Adjustment in Appeal No. 1838 entered on May 
21, 1947; 

(n) Transcript of hearing held and order of the Board 
of Zoning Adjustment in Appeal No. 1966 entered Novem¬ 
ber 25, 1947; 
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(o) Transcript of hearing held and order of the Board 
of Zoning Adjustment in Appeal No. 1949 entered October 
21, 1947; 

(p) Transcript of hearing held and order of the Board 
of Zoning Adjustment in Appeal No. 1958 entered October 


21,1947; 

(q) Transcript of hearing held and order of the Board 
of Zoning Adjustment in Appeal No. 1938 entered Septem¬ 
ber 24, 1947; 

(r) Transcript of hearing held and order of the Board 
of Zoning Adjustment in Appeal No. 1873 entered June 25, 
1947; 

(s) Transcript of hearing held and order of the Board 
of Zoning Adjustment in Appeal No. 1960 entered Novem¬ 
ber 25, 1947; 

(t) Transcript of hearing held and order of the Board 
of Zoning Adjustment in Appeal No. 2040 entered Febru¬ 
ary 18, 1948; i 

23 (u) Transcript of hearing held and order of the 

Board of Zoning Adjustment in Appeal No. 2146 


entered June 16, 1948; 

(v) Transcript of hearing held and order of the Board 
of Zoning Adjustment in Appeal No. 1840 entered May 21, 
1947. 

I further certify that attached hereto as Exhibit (\v) is 
Section III—Residential district, of the Zoning Regula¬ 
tions of the District of Columbia. 

The photographs annexed to these exhibits are not part 
of the official records of the Zoning Commission. 

i 

Robert 0. Clouser 


Subscribed and sworn to before me, this 2nd day of 
March, 1951. I 


Adam A. Giebel, Notary Public, D. C. 
My commission expires: August 31, 1954. 
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24 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 2075-49 
Filed June 4, 1951. Harry M. Hull, Clerk. 

George Hyman, et al., Plaintiffs , 

v. 

Theodore I. Coe, et al,., Defendants. 

ORDER 

This cause came on for hearing on defendants’ - motion 
for summary judgment, and the Court having considered 
the motion, the pleadings, the affidavits on file, and upon 
oral argument by counsel in open Court, it is by the Court 
this 4th day of June, 1951, 

Ordered that the defendants’ motion for summary judg¬ 
ment be and the same hereby is denied. 

Edward M. Curran, 

Judge. 

Seen: 

James C. Wilkes, 

Counsel for 'plaintiffs. 

25 IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 2075-49 
Filed Nov. 13, 1951. Harry M. Hull, Clerk. 

George Hyman, et al., Plaintiffs , 

v. 

Theodore I. Coe, et al., Defendants. 

MOTION FOR ADDITIONAL PRETRIAL 

Defendants move this Court for additional pretrial to 
simplify the issues in this cause in the following respect: 






To determine whether trial on the merits of this cause 
will be on review of the record or whether it will be a trial 
de novo. ! 


Vernon E. West 
Vernon E.-West, i 

Corporation Counsel, D. C. 

Oliver Gasch 
Oliver Gasch, 

Assistant Corporation \ 
Counsel, D. C. i 

.John F. Doyle 
John F. Doyle, 

Assistant Corporation 
Counsel, D. C. 

Attorneys for defendants, 
District Building, 
Washington 4, D. C. 

i 

CERTIFICATE OF SERVICE 

• I 

Copy of the foregoing motion for additional pretrial with 
memorandum of points and authorities in support thereof 
was served upon James C. Wilkes, Esq., attorney for 
plaintiff, Tower Building, Washington, D. C., by handing 
a copy thereof to him this 13th day of November, 1951. 

Oliver Gasch 
Oliver Gasch, 

Assistant Corporation 
Counsel, D. C. 
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26 IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF 
COLUMBIA 

Filed Nov. 17, 1951, Harry M. Hull, Clerk 
Civil Action No. 2075—49 
George Hyman, et al., Plaintiffs , 
v. 

Thedoee I. Coe, et al.. Defendants. 

ORDER 

This cause came on for hearing on defendants’ motion 
for further pretrial to simplify the issues by the deter¬ 
mination of whether judicial review of the decision of the 
Board of Zoning Adjustment shall be by trial de novo or 
upon the record of proceedings and the decision of said 
Board in the above-entitled cause before said Board, and 
upon consideration of the authorities submitted by respec¬ 
tive counsel and upon argument by counsel for the parties, 
and it appearing to the Court that plaintiff contends that 
the transcript of testimony was not a full, complete and 
accurate record of the proceeding in a number of respects 
and that specifically the transcript of testimony of the wit¬ 
ness Meads before said Board does not set forth all the 
material testimony given by said witness, it is by the Court, 
over objection of the plaintiffs, this 16tli day of November, 
1951, 

Ordered That the review by this Court of the decision 
of the Board of Zoning Adjustment be upon the true and 
accurate record of proceedings before the Board of Zoning 
Adjustment, and not by trial de novo; 

Ordered That the pretrial statement be amended in ac¬ 
cordance with the foregoing. 

Oliver Gasch, Edward A. Tamm, 

Assistant Corporation Counsel, D. C. Judge 

Attorney for defendants 
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Copy of foregoing proposed order delivered to James C. 
Wilkes, Esq., attorney for Plaintiff, Tower Building, 
Washington, D. C., this-day of November, 1951. 

27 IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF 
COLUMBIA 

Filed Jan. 25, 1952, Harry M. Hull, Clerk 
Civil Action No. 2075—19 

George Hyman, Sadie Hyman and Leah Rome, Plaintiffs, 

v. 

I 

Theodore I. Coe, John Nolen, Jr., Robert 0. Clouser, 
Culver B. Chamberlain and Samuel Scrivener, Jr., 
as the Board of Zoning Adjustment, and Robert Davis, 
as Inspector of Buildings for the District of Columbia, 
Defendants . 

MEMORANDUM 

Morris, J. This is a proceeding in which a mandatory 
injunction is sought, requiring the Board of Zoning Ad¬ 
justment to vacate its order denying appeal, and requiring 
said board to grant permission to plaintiffs to use their 
property, known as Number 1016 Sixteenth Street, N. W., 
Washington, D. C., for office building purposes, for a man¬ 
datory injunction requiring the Inspector of Buildings;for 
the District of Columbia to issue to plaintiffs an occupancy 
permit for said premises to enable them to use their said 
building for office purposes, and for certain other relief. 

Prior to April 22, 1947, the applicable zoning regulations 
prohibited the use of property on Sixteenth Street, be¬ 
tween H and M Streets, N. W., from any business purposes, 
it being zoned as a residential area, permitting only dwell¬ 
ings, apartment houses, hotels, embassies, churches, private 
clubs, and certain other uses not including use as office 
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buildings or banks. Recommendations were made to the 
Zoning Commission, seeking to have this part of Sixteenth 
Street rezoned to permit commercial uses. This was op¬ 
posed by those who did not wish any change to be made, 
and out of this situation the Zoning Commission adopted a 
regulation, among other regulations then adopted, 
28 the pertinent parts of which are as follows: 

Powers Relative to Exceptions and Special Ques¬ 
tions. 

Upon appeals the Board of Zoning Adjustment 
is hereby empowered to grant requests for the fol¬ 
lowing special exceptions, when, in the judgment 
of the Board, such exceptions shall be in harmony 
with the general purpose and intent of the zoning 
regulations and maps and will not tend to affect 
adversely the use of neighboring property in ac¬ 
cordance with the zoning regulations and maps: 
#•**••#«- 

30. Permit in the Residential, 90 foot “IT’ Area 
District on streets not less than 160 feet in width, 
office buildings and banks, provided: (a) No arti¬ 
cles of commerce are sold on the premises, (b) 
there be no projection made beyond the front 
building line and no display or show windows 
used, (c) there be no neon or gas tube signs or 
displays used, and no permitted sign extending 
beyond the front wall of the building, and (d) the 
use will not affect adversely the present character 
and future development of the neighborhood, and 
will not result in dangerous or otherwise objec¬ 
tionable traffic conditions. 

The plaintiffs have brought three appeals during 1947 
and 1948 to the Board of Zoning Adjustment for'special 
exception under Regulation 30, for authority to use their 
property for office building purposes. During the course 
of the appeal, concerning which this proceeding is brought, 
the plaintiffs sought the use of their building for limited 
or professional office purposes. All of these appeals have 
been denied upon the ground stated as follows: 
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As the result of an inspection of the property by 
the Board, and from the records and the evidence! 
adduced at the hearing, the Board is of the opinion i 
that the use proposed will affect adversely the 
present character and future development of the 
neighborhood, and u in result in dangerous or 
otherwise objectionable traffic conditions because 
of the lack of adequate automobile parking space j 
for tenants of and visitors to the building. I 

Since the adoption of the regulation with reference to 
office buildings and banks in this area, the Board of Zoning 
Adjustment, upon appeals by other parties, have approved 
the use for office building purposes of eight buildings in 
this area, all of which are listed in the complaint, and are 
shown by map introduced in this cause, which was before 
the Board of Zoning Adjustment at the hearing which re¬ 
sulted in the denial of the plaintiffs’ appeal. It is insisted 
by the plaintiffs in these proceedings that the decisiop of 
the Board of Zoning Adjustment, denying permission to use 
their property for office building purposes, is arbitrary and 
constitutes an unwarranted discrimination against 
29 them. Certainly the findings of the Board that such 
use “wall result in dangerous or otherwise objec¬ 
tionable traffic conditions because of the lack of adequate 
automobile parking space for tenants of and visitors to the 
building” finds no support whatever in the record of th r ‘ 
hearing. While, to the contrary, the evidence as to avail¬ 
able parking space adjacent to the building and the numer¬ 
ous public parking facilities in that vicinity seems to leave 
such findings without the slightest basis of evidence to 
support it. I do not agree with the contention of plaintiffs 
that, in all instances in which office building use was per 
mitted, the buildings and the circumstances were sub¬ 
stantially the same as the plaintiffs’ building, but, except 
for the fact that the plaintiffs’ building is now used for 
apartments and is in good condition as such, the record is 
wholly lacking as to why the use of such building for office 
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building purposes would any more “affect adversely the 
present character and future development of the neigh¬ 
borhood” than would the use for office building purposes 
of those where permission has been granted. Indeed it is 
the present use of the plaintiffs’ building for apartment 
house purposes that is chiefly relied upon by the defendants 
in the present proceeding to justify the refusal of permis¬ 
sion to the plaintiffs to use such property for office building- 
purposes. It is insisted before this Court that Regulation 
30, read in connection with the preamble, in effect precludes 
the Board of Zoning Adjustment from authorizing the 
change of use from a well equipped apartment house to an 
office building. To do so, it is urged, would not be in har¬ 
mony with the general purpose and intent of the zoning 
regulations and maps, and the only relief available to the 
plaintiffs is a change of the zoning and maps of the area 
by the Zoning Commission. In this, I believe the Board of 
Zoning Adjustment has made a mistake of law. Reading 
the preamble together with Regulation 30, it seems clear 
that the limitations on using the property in the area here 
in question for office building purposes are that such use 
will not render less desirable for residential purposes other 
property in the neighborhood used as such. It is reasonable 
to assume that the Zoning Commission has, by the regula¬ 
tion here in question, made legislative determination 
30 that the change from the use of a building as an 
apartment house to one for office building purposes, 
or banks, docs not in and of itself, and without wore, con¬ 
stitute a use not in harmony with the general purpose and 
intent of the zoning regulations and maps, nor affect ad¬ 
versely the present character and future development of 
the neighborhood. 

It is urged by the Board of Zoning Adjustment in these 
proceedings that the granting of a special exception is a 
matter of grace, or favor, and not one of right. There can 
be no question that there is discretion in the Board within 
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the latitude fixed by the regulations, and that a court should 
not usurp the function of the Board in exercising that dis¬ 
cretion, but, however it may be phrased, every one upon 
whom any organ of government acts has a right to have 
that agency make its decision upon evidence, which is open 
to question and correction, and the exercise of discretion 
and the consequent judgment of the agency must be con¬ 
trolled by the same principles that control such agency’s 
action in its dealings with others. If there be facts within 
the expert knowledge of the members of the Board, or ac¬ 
quired by personal inspection of the premises, these should 
be revealed at the hearing so that opportunity may be af¬ 
forded to meet them by evidence or argument. There is no 
room for arbitrary action or unjust discrimination in our 
form of government by any of its agencies. 

The very great importance that zoning laws and regula¬ 
tions have had, and will undoubtedly continue to have, in 
the development and growth of this great city, as well as 
other cities throughout the nation, must be recognized and 
their effectiveness protected. The very existence, however, 
of these laws and regulations recognize the absolute neces¬ 
sity to avoid working grave hardship in some instances, 
which would draw into question the validity of the laws 
themselves, by allowing variances within an established 
zone. Such variances arise out of the need to alleviate 
grave and unwarranted hardship, and the granting of relief 
by permitting a nonconforming use in such instances does 
not, of course, establish a right in others to demand a vari¬ 
ance also. But the special exception here involved is 
31 not that kind of a variance, and there is no need here 
to show a hardship in order to warrant the use au¬ 
thorized by the regulation, as seemed to be the premise? of 
the argument before this Court in this case. 

While the conclusion of this Court is that the order of the 
Board of Zoning Adjustment here involved is invalid in. that 
it is not supported by any substantial evidence, and the 
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discretion exercised by the Board in so far as disclosed by 
the record was arbitrary and capricious, and said order 
was made under a mistaken construction of the law and 
regulation and, therefore, said order must be vacated and 
set aside, the Court will not usurp the function of the Board, 
but will, by an appropriate decree, direct that the Board 
open the hearing in which the vacated order was entered, 
proceed to take such evidence as may be properly offered, 
and thereupon make findings supported by such evidence in 
accordance with the proper exercise of discretion and ap¬ 
plicable law. The Court assumes that the Board will follow 
the construction of the applicable law determined in these 
proceedings, unless modified on appeal by an appropriate 
court of review. In this posture of the case, the mandatory 
injunction directed to the Building Inspector is denied. 

Jas. W. Morris, 

January 25, 1952. Judge 

32 IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF 
COLUMBIA 

Filed May 2, 1952, Harry M. Hull, Clerk 
Civil Action No. 2075—19 
George Hyman, et al., Plaintiffs, 
v. 

Theodore I. Coe, et al.. Defendants. 

FINAL ORDER 

This cause having come on for final hearing upon the 
pleadings and the record of the proceeding before the Board 
of Zoning Adjustment, and having been heard upon oral 
argument and briefs of counsel for all parties; and the 
Court having considered and determined the order of the 
Board of Zoning Adjustment complained of is invalid, in 
that it is not supported by substantial evidence and is based 



upon an erroneous construction of the law, and is therefore 
arbitrary and capricious, it is thereupon 

Ordered by the Court this 2nd day of May, 1.952 that ^aid 
order of the Board of Zoning Adjustment denying the ap¬ 
plication of the plaintiffs be, and the same is hereby va¬ 
cated and set aside, and the said board of Zoning Adjust¬ 
ment is hereby directed to reopen said proceedings and pro¬ 
ceed in accordance with the memorandum opinion of this 
Court in this cause filed on the 28th dav of January, 1952. 

It is Further Ordered that the prayer by the plaintiffs 
for a mandatory injunction to the building inspector is 
hereby denied. 

V I 

Seen Jas. W. Morris 

John F. Doyle Judge 

Attorneys for Defendants 
No objection as to form 
James C. Wilkes 
Atty. for Pltfs. 

33 IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF 
COLUMBIA 

I 

Filed May 27, 1952, Harry M. Hull, Clerk 
Civil Action No. 2075—’49 

I 

George Hyman, Sadie Hyman, Leah Rome, Plaintiff ,s, 

v. ! 

Theodore I. Coe, John Nolen, Jr., Robert 0. Clouser, 
Culver B. Chamberlain, Samuel Scrivener, Jr.,! as 
the Board of Zoning Adjustment, Defendants. 

NOTICE OF APPEAL 

Notice is hereby given that Theodore I. Coe, John Nolen, 
Jr., Robert 0. Clouser, Culver B. Chamberlain, and Samuel 
Scrivener, Jr., as the Board of Zoning Adjustment, de¬ 
fendants above named, hereby appeal to the United States 
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Court of Appeals for the District of Columbia Circuit from 
that part of the final judgment entered in this action on 
May 2, 1952, which provides as follows: 

“Ordered bv the Court this 2nd dav of Mav, 

1952 that said order of the Board of Zoning Ad¬ 
justment denying the application of the plaintiffs 
be, and the same is hereby vacated and set aside, 
and the said Board of Zoning Adjustment is hereby 
directed to reopen said proceedings and proceed in 
accordance with the memorandum opinion of this 
Court in this cause filed on the 20th dav of Janu¬ 
ary, 1952.” 

Vernon E. West 
Vernon E. West 

Corporation Counsel, D. C. 
Chester H. Gray 
Chester H. Gray 
Principal Assistant 
Corporation Counsel, D. C. 
Oliver Gasch 
Oliver Gasch 

Assistant Corporation 
Counsel, D. C. 

John F. Doyle 
John F. Doyle, 

Assistant Corporation 
Counsel, D. C. 

Attorneys for Defendants, 
District Building, 
Washington 4, D. C. 

Copy to 

Milton Strasbtrger, Esq. 

James C. Wilkes, Esq. 

George A. Glasgow, Esq., 

501 Tower Bldg., 

Washington, D. C., 

Attorneys for Plaintiffs 
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34 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF 

COLUMBIA * 

Filed May 29, 1952, Harry M. Hull, Clerk 

Civil No. 2075—49 | 

George Hyman, Sadie Hyman and Leah Rome, Plaintiffs, 

v. 

Theodore I. Coe, John Nolen, Jr., Robert 0. Clouser, 
Culver B. Chamberlain and Samuel Scrivener, Jr., 
as the Board of Zoning Adjustment, and Robert Davis, 
as Inspector of Buildings for the District of Columbia, 
Defendants . 

NOTICE OF CROSS APPEAL ! 


Notice is hereby given tills 29th day of May, 1952, that 
the plaintiffs, George Hyman, Sadie Hyman and Leah Rome 
hereby cross appeal to the United States Court of Appeals 
for the District of Columbia from the judgment of this 
Court entered on the 2nd day of May, 1952 in favor of 
defendants against said plaintiffs, in so far as said judg¬ 
ment denies a mandatory injunction against defendants and 
directs the Board of Zoning Adjustment to re-open the pro¬ 
ceedings and proceed in accordance with the opinion of 
the Court. ; 

Milton Strasburger, 

James C. Wilkes, 

George A. Glasgow, 

501 Tower Bldg., 

Wash., D. C. 

Attorneys for Plaintiffs 

Vernon E. West, 

District Building, Washington 4, D. C., 

Counsel for Defendants 
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35 UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

Filed May 29, 1952, Harry M. Hull, Clerk 
Civil Action No. 2075—19 

George Hyman, Sadie Hyman and Leah Rome. Plaintiffs. 

v. 

Theodore I. Coe, John NoLen, Jr., Robert 0. Clouser. 
Culver B. Chamberlain and Samuel Scrivener, Jr., 
as the Board of Zoning- Adjustment and Robert Davis. 
as Inspector of Buildings for the District of Columbia, 
Defendants. 

The plaintiffs, George Hyman, Sadie Hyman and Leah 
Rome appellants herein and United States Guarantee Com¬ 
pany, a N. Y. Corporation, surety, appearing and submit¬ 
ting to the jurisdiction of the Court, hereby undertake for 
themselves and each of them, their and each of their heirs, 
executors, administrators, successors and assigns, to make 
good all taxable costs and charges, not exceeding the sum 
of Two Hundred Fifty ($250.00) dollars, that the appellees 
may be put to or allowed if the appeal is dismissed or the 
judgment affirmed, or such costs as the appellate court may 
award if the judgment is modified. 

The said surety hereon hereby irrevocably appoints tin* 
clerk of this Court as its agent upon whom any papers af¬ 
fecting its liability on this undertaking may be served. 

Signed, sealed, and delivered this 29th day of May, 1952. 


George Hyman 

[seal | 

George Hyman 


Sadie Hyman 

[seal] 

Sadie Hyman 


Leah Rome 

[seal] 

Leah Rome 
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United States Guarantee Company 
90 John Street 
New York, New York 

Arthur B. Hayes, Jr. [seal] 
Surety Arthur B. Hayes, Jr. 

Attorney-in-fact 

Surety and amount approved., 19_ 


Justice. 

Surety holds authority from Secy. Treas. to do business 
in D. C. and has a process agent therein. 

Harry M. Hull, Clerk 
By W. A. Yates, Deputy Clerk 
5-29-52 ! 

56 IN THE UNITED STATES DISTRICT 
COURT OF THE DISTRICT OF 
COLUMBIA 

Filed June 5, 1952, Harry M. Hull, Clerk 
Civil Action No. 2075—’49 

George Hyman, Sadie Hyman and Leah Rome, Plaintiffs . 

v. 

i 

Theodore I. Coe, John Nolen, Jr., Robert 0. Clouser, 
Culver B. Chamberlain and Samuel Scrivener, Jr., 
as the Board of Zoning Adjustment, Defendants. 

DESIGNATION OF RECORD j 

Appellants designate the following portions of the record, 
proceedings, and evidence to be contained in the record on 
appeal in this action: 

1. Complaint. 

2. Answer of defendants. 

3. Pretrial statement. 





3a. Plaintiffs’ statement of case. 

3b. Defendants’ pretrial statement of case. 

4. Motion of defendants for summary judgment. 

5. Affidavit of Robert 0. Clouser attached to motion for 
summary judgment with all exhibits attached to said 
affidavit and described therein. 

6. Order denying motion for summary judgment dated 
June 4, 1951. 

7. Motion for additional pretrial. 

8. Order that trial be upon the true and accurate record 
of the proceedings before the Board of Zoning Ad¬ 
justment and not by trial de novo and that pretrial 
statement be amended, said order bearing date No¬ 
vember 16, 1951. 

9. Plaintiffs’ exhibit, the same being the affidavit 
of Robert 0. Clouser attached to motion for summary 
judgment and exhibits attached thereto (set forth 
hereinabove under paragraph 5 of this designation). 

10. Plaintiffs’ exhibit 2, a plat showing parking garages 
and lots, the same being plaintiffs’ exhibit 1 to com¬ 
plaint. 

11. Plaintiffs’ exhibit 3, a plat showing both sides of 
Sixteenth Street, with color and notations alleging 
occupancy and use, the same being exhibit 2 to com¬ 
plaint. 

12. Plaintiffs’ exhibit 4, a photostatic copy of typical 
floor plan for 1016 Sixteenth Street. 

13. Plaintiffs’ exhibit 5, a photograph of World Center 
Building. 

14. Plaintiffs’ exhibit 7, the Zoning Regulations for the 
District of Columbia. 

15. Plaintiffs’ exhibit 8, stipulated corrections of plain¬ 
tiffs’ exhibit 1. 

16. Plaintiffs’ exhibit 9, map prepared for Zoning Com¬ 
mission, D. C. 
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17. Memorandum opinion of Morris, J., dated January 
25, 1952. 

IS. Final order of Court, dated May 2, 1952. 

19. Notice of appeal. 

20. This designation. 

39 IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF 
COLUMBIA 

Filed June 13, 1952, Harry M. Hull, Clerk 
Civil Action No. 2075—49 

George Hyman, et al., Plaintiffs, 

v. 

Theodore I. Coe, et al.. Defendants . 

COUNTER-DESIGNATION OF RECORD BY PLAIN¬ 
TIFFS AS APPELLEES AND DESIGNATION 
OF RECORD BY PLAINTIFFS AS 
CROSS-APPELLANTS 

The plaintiffs as appellees and as cross-appellants desig¬ 
nate the following portions of the record in addition to the 
portions designated by the defendants as appellants, 
namely: 

(1) Notice of Cross-Appeal filed by plaintiffs on May 
29,1952. 

(2) Cost Bond on Appeal filed by plaintiffs on May 29, 
1952. 

(3) Plaintiffs’ Exhibit No. 6. 

(4) Plaintiffs’ Exhibit No. 2-A. 

(5) Court Exhibit A. 

(6) Order for Transmission of Exhibits to United States 
Court of Appeals for the District of Columbia. 

(7) This Counter-Designation. 




(8) The designation of record by the plaintiffs as cross¬ 
appellants shall consist of the contents of the “Designation 
of Record”, filed herein by the defendants as appellants, 
numbered 1 to 20 inclusive, plus the contents of the above 
Counter-Designation numbered 1 to 7 inclusive. 

Respectfully submitted, 

Milton Strasburger G.G 

Milton Strasburger 
James C. Wilkes G.G 

James C. Wilkes 
George A. Glasgow 
George A. Glasgow 
Tower Building, 

Attorneys for Appellees and 
Cross-Appellants 

1 PLAINTIFFS’ EXHIBIT NO. 8 

Filed June 13, 1952. Harry M. Hull, Clerk. 

PUBLIC HEARING—December 17, 1947 

The Chairman directed the Secretary to read the notice 
of Appeal irl993, which she read as follows: 

“1993. Appeal of George and Sadie Hyman, 
and Leah Rome for permission to establish an 
office building at 1016 - 16th Street, N. W., lot 
G8, square 184.” 

Appearing in Favor: 

George Hyman, 

10th and Vermont Avenue, N. W.: We have a building 
on 16th Street, 1016 16th Street, I built the building, had 
an idea I would put in offices later. 

Mr. Coe: When did vou build it? 

Mr. Hyman: In 1922; I had half interest in the building. 
Mr. Coe: How many units are there. 
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Mr. Hyman: Thirty-two large apartments; before the 
war I had as much as twenty-vacancies. 

Mr. Coe: During the war? 

Mr. Hyman: It was filled up. 

Mr. Chamberlain: Did you have any difficulty filling 
it up? 

Mr. Hyman: I will later on. 

Mr. Scrivener: There are thirty-two apartments, what 
is the total usable rooms. 

Mr. Hyman: One hundred and forty-three. 

Mr. Scrivener: You might put it as many as 143 offices? 

Mr. Hyman: No, we expect for them to take two, three, 
or four rooms. ! 

Mr. Chamberlain: It will be leased for offices and apart¬ 
ments ? 

Mr. Hyman: It might take two or three years to put 
them out. 

Mr. Chamberlain: How many elevators are there ? 
2 Mr. Hyman: There are two; three stairwells built 

for that purpose. We are looking forward to a 
couple of years from now when we won’t be able tp fill 
them. 

Mr. Clouser: What is the live load? 

Mr. Hyman: One hundred and twenty-five pounds, alto¬ 
gether. ! 

Mr. Clouser: Has it been checked with the Building 
Department ? j 

Mr. Hyman: Yes, I checked with Mr. Davis, (presents 
plans which the Board examines). They are very large 
apartments. 

Mr. Chamberlain: How many offices did you contemplate 
on eventually having? 

Mr. Hyman: Probably not any more than we have apart¬ 
ments. 

Mr. Coe: You say there are two elevators, is not one 
a service elevator? 





Mr. Hyman: At the present time we use this one, (shows 
on map). 

Mr. Coe: According to the plan it looks like you would 
come into the offices from the back door; you are not think¬ 
ing of running an office building with one elevator? 

Mr. Hyman: We can run the other one; it is much safer 
to have operated. 

Appearing in Opposition : 

None. 

Mr. Scrivener: Would you be interested in the office 
building if we should restrict the use to professional occu¬ 
pancy? 

Mr. Hyman: Mostly professional is what we would 
rather have. 

Mr. Chamberlain: Perhaps you didn’t follow the ques¬ 
tion; would you be interested in having only permitted 
professional occupancy? 

Mr. Hyman: That would kind of narrow it down; there 
will be some manufacturing concerns, they would just 
want office space. 

3 Mr. Coe: Mr. Chamberlain’s question is; would 

you be interested if we granted the appeal with that 
limitation. 

Appearing in Favor: 

Mr. Jarvis (of H. L. Rust Company): What is the classi¬ 
fication? 

Mr. Coe: The usual offices, such as lawyers, architects, 
doctors, dentists, etc. 

Mr. Jarvis: All sorts of business men, manufacturers? 

Mr. Scrivener: No, not always, it would be general of¬ 
fices. 

Mr. Jarvis: There wouldn’t be any advertisements on 
the outside. 

Mr. Scrivener: If granted that would probably be one 
of the restrictions. 

Mr. Jarvis: There wouldn’t be anv wav. 

* V 



45 


Mr. Coe: I think the Board has the answer to the ques¬ 
tion. 

Mr. Jarvis: They will be of the professional type.' 

Mr. Scrivener: Has any thought been given to remodel¬ 
ing it to smaller apartments? j 

Mr. Hyman: I don’t think it is necessary to cut it up. 
Mr. Coe: Suppose the building were rented continuously 
on a fairly full occupancy for apartments, rented not any 
more fully for offices purposes, which would return the 
greatest reward for the owner? 

Mr. Hyman: We had experience on apartment, never on 
renting it for offices. 

Mr. Coe: The question was, suppose wither [sic] apart¬ 
ments or offices were occupied ninety per cent, which return 
would be the greatest? ! 

Mr. Hyman: The office building. ! 

Mr. Coe: That is the reason for converting? 

Mr. Hyman: The main thing is, we didn’t do well before 
the war. j 

Mr. Coe: Conditions will not change for some years 
to come. 

Mr. Hyman: I would say a couple of years. 

4 Mr. Jarvis: Over a period of years it was neces¬ 
sary to bring down the rent in order to keep it filled; 

it came down to $57.50 and $60.00 for two rooms, kitchen 
and bath. 

Mr. Coe: Wasn’t that true throughout the City? 

Mr. Jarvis: Maybe so. j 

Mr. Clouser: How many vacancies do you have at the 

moment ? | 

Mr. Jarvis: Two. 

5 PUBLIC HEARING—December 17, 1947 

Mr. Scrivener: 

I move that the following Order be entered: 

Ordered: 

That the appeal of George and Sadie Hyman, and Leah 
Rome for permission to establish an office building at 




1016 - 16tli Street, N.W., lot 68, square 184, be denied for 
the following reasons: 

(1) As the result of an inspection of the property by the 
Board, and from the records and the evidence adduced at 
the hearing, the Board is of the opinion that the use pro¬ 
posed will affect adversely the present character and 
future development of the neighborhood, and will result 
in dangerous or otherwise objectionable traffic conditions 
because of the lack of adequate automobile parking space 
for tenants of and visitors to the building. 

Mr. Chamberlain: I second the motion. Motion carried 
with Mr. Clouser dissenting. 

6 PUBLIC HEARING—January 14, 1948 

# # # 

* # # 

The Chairman directed the Secretary to read the notice 
of Appeal #2017, which she read as follows: 

“2017. Appeal of George Hyman, Sadie Hy¬ 
man and Leah Rome for permission to establish 
professional offices at 1016 - 16th Street, X. \\\, 
lot 68, square 184.” 

Appearing in Favor: 

Jas. C. Wilkes: May it please the Board, this case was 
heard some time ago. We have a number of exhibits not 
100 percent completed, but think it will give a substantial 
picture. I understand the Board will consider giving per¬ 
mission at the next hearing to present it complete. Judge 
Strasburger, General Counsel for applicants, presented the 
application at the last hearing for use of this building, at 
1016 - 16th Street, an eight story building, for an unre¬ 
stricted office. It was denied, the Board’s Order stated 
that it was denying it on these two bases, “(1) the Board 
is of the opinion that the use proposed will affect adversely 
the present character and future development of the neigh¬ 
borhood, (2) will result in dangerous or otherwise objec¬ 
tionable traffic conditions because of the lack of adequate 
• automobile parking space for tenants of and visitors to 
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the building.” We think the Board would be helped by 
having a survey made of the neighborhood. I might say, 
I have had my offices in the neighborhood since 1925. While 
I knew in general the available parking facilities, I was 
surprised at the extent of parking available as shown 
by this plat. I would like to call upon Mr. Meeds who pre¬ 
pared the plat. 

Mr. Wilkes: This is an enlargement of the Bais Plat- 
book of this location? i 

Mr. Meeds: Yes sir. j 

Mr. Wilkes: The lower right hand corner indicates the 
parking garages are shown by matched outlines in “red,” 
and parking lots are outlined in “blue.” I will ask 
7 whether or not these lots were placed on here after 
a personal inspection of the property by yourself. 

Mr. Meeds: That is right. , 

Mr. Wilkes: They do, insofar as they show garages and 
lots, reveal the location of parking lots and parking ga¬ 
rages ? 

Mr. Meeds: That is right. 

Mr. Wilkes: Since it was gotten up, there has come'to 
your attention some additional and small parking lots? 

Mr. Meeds: That is right. 

Mr. Wilkes: They are not noted? 

Mr. Meeds: No. 

i 

Mr. Wilkes: Have any shown hereon been eliminated or 
changed in any way? 

Mr. Meeds: No sir, they have not. 

Mr. Wilkes: The property involves 1016 - 16th Street, 
is shown in “green.” 

Mr. Meeds: That is right. 

Mr. Wilkes: We have this Adjustment case filed, applying 
for permission to use the property for professional offices 
purposes. 

Mr. Nolen: Under what regulation? 

Mr. Wilkes: The same regulation, Part 2, Paragraph 30. 


Mr. Scrivener: Do you show the one at 16th and Eye 
Street ? 

Mr. Wilkes: Yes, the application was made on behalf 
of the Christian Science Church. 

Mr. Scrivener: I don’t think we allowed ar. office build¬ 
ing use. 

Mr. Wilkes: It so happens I handled the case. You may 
recall it was to be used for an office building with the 
privilege of having a reading room on the Eye Street side. 
The future use would involve the use of the entire area as 
international headquarters for the Chrsitian Science 
Church. They have now gotten an occupancy permit to 
move their offices from the Munsey Building to this build- 
ing. 

Mr. Scrivener: Not[e] the general purpose of an office 
building; only four persons on the upper floor. 

8 Mr. Chamberlain: In fact, under those conditions, 

the Board acted favorably. 

Mr. Wilkes: I will read here, (reads conditions of Or¬ 
der, (reading room). There is no question about this; the 
application was made for general “office building” use and 
the evidence showed it would be for a very restricted office 
building use so far as the number of people are concerned. 
The office, in fact, is to be entirely on the second floor. To 
that extent, however, there was an office building permitted. 

Right next to 1016 - 16th Street there was an application 
made by the Tech Construction Company, and after read¬ 
ing through the whole BZA file relating to this four-story 
building, it establishes that permission was granted to use 
the property for an “office building,” subject only to con¬ 
ditions as to signs. 

Mr. Chamberlain: What is the Appeal number? 

Mr. Wilkes: Appeal #1873, a four-story building con¬ 
tiguous to this Hyman property, square 183, lot 92. 

Another case involving property just north of L Street, 
Appeal #1949, was filed by Doris C. Lowe. Permission was 
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granted there for professional office occupancy. The appli¬ 
cation was made for general office occupancy. 

Mr. Chamberlain: In reading Appeal 1873, was that 
not special restriction for professional use? 

Mr. Wilkes: I understand not; 1 understand the only 
restriction was as to signs. I wasn’t present. I haven’t 
personally gone through the file, but I have to rely upon 
the BZA Order for that. ! 

Mr. Hyman’s building is to be restricted to professional 
office use. 

Across the street, lot 815, square 197, Dr. Sappington 
made an application. He has had his offices for many 
years. An appeal was granted for the use of the first and 
second floors of the building for doctors office only. 

Mr. Scrivener: He just wanted to move his son in with 
him, under Appeal #1966. 

Mr. Wilkes: North of that an appeal was made by Mr. 
Reiner, Henry C., an eight story building, an application 
was made for an office building and the only condition was 
also a condition as to signs. 

In the case of Earl Shinn, my understanding in that case, 
which is #1938, permission was granted to erect an 
9 office building. I think Mr. Hyman understands it 
is a two story building covering the entire lot area. 

That is the history of what has happened in this area 
under this particular provision, the new provision with re¬ 
spect to lower 16th Street. 

I would like to point out to you some of these parking 
lots (Here Mr. Wilkes laid before the BZA Mr. Meeds’ 
exhibit showing parking facilities). Starting at 1016 - 16tli 
Street, in the same block there is an SO x 147 parking lot; 
across the street there is a three-story parking garage, 
35 x 132; west of 17th Street, on the north side, there is 
the old Mayflower Garage; in the vicinity of Desales and 
17th Street, there are parking lots, parking garage used 
by people in the Mayflower Hotel; also a little one; at 
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Desales Street; three others at M and Desales Streets; 
there is one located at the east and south corner of 17th 
Street and M Street; the Statler Hotel, about one-half or 
three quarters of a block away has a 450 car garage; then, 
in addition, there is a garage known as the Investment 
Building Garage, in the basement of the Investment Build¬ 
ing, with a capacity of about 200 cars; then, there are 
others beyond here. We come next to a use survey of the 
area. 

Mr. Nolen: I wonder, before getting into this, if you 
will give a little something about the particular building 
ot the proposal. I understand he wants professional offices 
alone; what is it used for, what was it built for; what is the 
professional office capacity of the building? 

Mr. Wilkes: Who built the building? 

Mr. Hyman: I built it in 1922. 

Mr. Wilkes: Is this the photograph of the building? 
(presents photos). 

Mr. Hyman: It is the front and back of the building. 

Mr. Wilkes: It is “T” in shape? 

Mr. Hyman: That is right. 

Mr. Wilkes: There will be side yards on each side? 

Mr. Hyman: That is right. It was really designed for 
an office building rather than an apartment building. It 
has got steel frame. The floor will carry 125 pounds; we 
thought one day we would have an office building. There 
are thirty-two apartments; we don’t expect to remodel, 
they usually take four or five [rooms]. 

10 Mr. Wilkes: I show you a set of plans, was the 
building built in accordance with the plans? 

Mr. Hyman: Yes. As an apartment gets vacant, we will 
rent to doctors. 

Mr. Chamberlain: Do you contemplate renting only to 
doctors? 

Mr. Hyman: We hope to rent to doctors, lawyers. I 
have built some good buildings, built office buildings, the 
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McKinley Highschool, the Municipal Court, the Potomac 
Electric Power Company building at 10th and E Streets, 
N.W. 

Mr. Wilkes: You have offices in the Denrike Building? 

Mr. Hyman: Yes; I built it in 1925, and have had my 
offices there ever since. 

Mr. Wilkes: What would you say with respect to the 
parking situation north of K Street as compared with any 
other portion of the business section of Washington? 

Mr. Hyman: Parking is quite a problem, but I don’t 
know of any place in the downtown district where there 
are more parking spaces. I never have any trouble park¬ 
ing right in back of the apartment house at 1016 - 16th 
where we make our residence, there is a thirty-foot alley, 
ten or fifteen cars can park. 

Mr. Wilkes: Did you give the number of apartments 
in the building? 

Mr. Hyman: There are thirtv-two. 

Mr. Nolen: You mentioned this was really designed for 
an office building; what structural wall changes will you 
make, room changes? I 

Mr. Hyman: We will not make any, there are steel 
frames; we probably paid Ten Thousand Dollars more for 
steel frames, but thought one day we would make the 
change to an office building use. We are not afraid of the 
building collapsing. 

Mr. Wilkes: You say it was designed to carry 125 pounds 
per square foot. Forty is the requirement for an apart¬ 
ment? 

Mr. Hyman: We say concrete, fifty. 

Mr. Nolen: You don’t contemplate making any struc¬ 
tural changes, wall changes, no partition changes? 

Mr. Hyman: No; we may cut a new door. 

Mr. Nolen: It will generally be used as it is? j 
11 Mr. Hyman: That is right, as it is. 

Mr. Coe: Presumably you will eliminate the kit¬ 
chen for office use? 
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Mr. Hyman: I will just take out the stove, ice box; some 
people want the bathroom there. 

Mr. Wilkes: Mr. Meeds, will you explain in your own 
way what you did to obtain the showing the use of 16th 
Street from M to H Streets? 

Mr. Meeds: I made visits up and down the street; a 
study was made to note just what was nonresidential; 
hotels are nonresidential. 

Mr. Nolen: Did you class hotels as nonresidential? 

Mr. Wilkes: That is one of those we want to correct. 

Mr. Coe: You are planning to submit a more complete 
occupancy ? 

Mr. Wilkes: This is the one we want to complete. 

Mr. Nolen: I was wondering if you should leave the 
testimony until the next meeting. 

Mr. Wilkes: I think it would be quite appropriate. 
There will be some amendments. 

Mr. Nolan: Rooming houses, apartments, hotels, are all 
permitted in a residential district. 

Mr. Wilkes: I wonder if I could ask Mr. Walter Jarvis 
a few questions? Mr. Jarvis, you are in the rental manage¬ 
ment office of the Rust Company, in charge of certain office 
buildings? 

Mr. Jarvis: That is correct. 

Mr. Wilkes: How many buildings do you manage in this 
area? 

Mr. Jarvis: We have eight; the Tower Building, the Den- 
rike Building, the Rust Building, a building at 1420 K 
Street, 1422 K Street, 1518 K Street, and the Investment 
Building at the corner of 15th and K Streets. 

Mr. Wilkes: How long have you been employed with the 
H. L. Rust Co.? 

Mr. Jarvis: About fourteen years. 

Mr. Wilkes: How long have you been in the real estate 
business? 

Mr. Jarvis: About twenty-five years in the District of 
Columbia. 
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12 Mr. Wilkes: You know the real estate business 

j 

pretty well? 

Mr. Walter: Pretty well. 

Mr. Wilkes: In relation to any other downtown section, 
how does this compare in parking facilities? 

Mr.Walter: It is far superior to any other part of the 
city, in either garages or open air. You have two on Eye 
Street that are not considered at all. The Investment 
parking is underneath the building, with a capacity for 
over 600. With all the parking lots in there, I don’t think 
any other section in town has parking facilities as adequate 
as those we have right around that neighborhood. Further¬ 
more, if you go north on Massachusetts Avenue, you have 
unrestricted parking, just a couple of blocks up from this 
building. j 

Mr. Coe: I wonder if any one is familiar enough to know 
the percentage of time on these represented, whether con¬ 
stantly changing, also if any time of the day they can run 
in and be sure of getting space? 

Mr. Jarvis: I park by the month, I go in and out some¬ 
times two and three times a day. I have had no difficulty 
getting in or out; it is very rare that cannot take anyone 
to park. I notice other lots, (shows on map parking lots 
that are available). Some people don’t like to pay for pri¬ 
vate parking. 

Mr. Nolen: Where is the area north where there is no 
restriction? 

Mr. Wilkes: At Massachusetts Avenue. 


Mr. Nolen: North of Massachusetts Avenue you can park 
all day? 

Mr. Wilkes: That is right. 

Mr. Scrivener: You have attacked the traffic aspect of the 
Order only one way; with respect to parking, to to the 
Doctors Hospital, the Medical Buildings, I think you will 
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find a good deal of moving or standing traffic outside of 
those. It seems to me the Board’s Order had something 
of that situation in mind. Sixteenth Street is very heavy, 
parking wouldn’t entirely take care of that. Experience 
shows that everybody doesn’t park in a parking lot. 

13 Mr. Wilkes: A brother of mine just spent eight 
days in the Doctor’s Hospital. I have been going 

over a short while during the day. Traffic is very congested 
in that block. The parking situation is pretty good. There 
is a parking lot at 18th and Eye Streets, I could get in on 
each occasion. The parking lot across the street is crowded 
around 4:30, but they have got a concentration of doctors 
there that we will probably never have here. 

Mr. Hyman: It isn’t my intention to concentrate on 
doctors, I expect to have lawyers, engineers. 

Mr. Nolen: Have you made an estimate of the number 
of professional people who will be employed, plus the cleri¬ 
cal staff? 

Mr. Hyman: It is pretty difficult to make, you take any 
office building, you will find three offices occupied by three 
people, then again, three offices occupied by eight people. 
A doctor will have a waiting room, office room, consultation 
room: a lawyer will have a private office, one or two steno¬ 
graphers in a reception room. 

Mr. Scrivener: They would average about one a room? 

Mr. Hyman: I would say that is a fair estimate. 

Mr. Scrivener: How many rooms will be available? 

Mr. Hyman: About 100 rooms; there will be about 100 
people, the maximum will be 200, probably 150. I have 
now in the apartments 300 or 350 persons. 

Appearing in Opposition: None. 

♦ * * 

14 Meeting before the Board of Zoning Adjustment, 
Wednesday, February 18, 194S, beginning at 9:30 


a. m. 
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Present: Messrs. Theodore I. Coe, (Chairman), R. 0. 
Clouser, Culver B. Chamberlain, and Samuel Scrivener, 
Jr. (John Nolen, Jr. appeared later in the meeting). 

Also present: Secretary. 

Mr. James C. Wilkes, Attorney, appeared at this time, 
representing Mr. George Hyman, in Appeal #2017, adver¬ 
tised for public hearing on January 14, 1948, postponed 
until February hearing for opportunity to furnish com¬ 
plete data. 

Mr. Wilkes: May it please the Commission, this is a case 
involving the application of Mr. George Hyman, Appeal 
#2017, which was continued from the last meeting in order 
that a more complete survey could be presented to the Com¬ 
mission. Originally, under Appeal #1993, it was denied 
by this Board, on December 7, 1947. That appeal was for 
an office building use, unrestricted as such. This applica¬ 
tion involves an application for the use of the building for 
professional office use only. Denial was predicated first, 
upon a finding that the use proposed would affect adversely 
the present character and future development of the neigh¬ 
borhood, which is a language of the regulation. Further 
finding was, had the appeal been granted it would result 
in a traffic condition because of lack of adequate automo¬ 
bile parking space for tenants and visitors to the building. 
In connection with the latter matter, we made a survey of 
parking in the vicinity, and submit that to the members of 
the Commission. I will call Mr. John Meeds as witness. 
Mr. Meeds, what is your profession? 

Mr. Meeds: Engineer. I 

Mr. Wilkes: You are associated with Mr. Hyman? 

Mr. Meeds: That is right. 

Mr. Wilkes: You are presently with him at 1010 Vermont 
Avenue ? 

Mr. Meeds: Yes. 

Mr. Wilkes: At my request you made a survey of the 
neighborhood for the purpose of- determining within the 





area bounded by M on the north, Eye Street on the south, 
Connecticut Avenue on the west, and Vermont Avenue on 
the east, the number of public parking lots, the 
15 number of automobile garages, actually available 
and used as such. This plat shows that? 

Mr. Meeds: Yes sir. 

Mr. Wilkes: I ask many parking garages are actually 
used as such? 

Mr. Meeds: There is a total of twelve. 

Mr. Wilkes: In your survey, how many lots are actually 
utilized as parking lots? 

Mr. Meeds: Twenty-nine. 

Mr. Wilkes: May I ask if you have individually visited 
each one? 

Mr. Meeds: Yes sir. 

Mr. Wilkes: The location of the site and the size of the 
lot in each instance was taken, I believe, from the Baist Plat 
Book? 

Mr. Meeds: That is right. 

Mr. Wilkes: From your observation is there any other 
area downtown which has within a similar area as adequate 
provision for parking in either garage or parking lots? 

Mr. Meeds: Xo, I don’t believe any other has, (presents 
plats for the Board’s examination). 

Mr. Wilkes: I ask you Mr. Meeds, if this sketch in water 
color was prepared by you. 

Mr. Meeds: Yes sir, it was. 

Mr. Wilkes: How was the information as to occupancy 
secured? 

Mr. Meeds: We visited the site on 16th Street. 

Mr. Wilkes: You say ‘‘we.” 

Mr. Meeds: I personally went up and down 16th Street. 

Mr. Wilkes: As result of your personal inspection and 
observation ? 

Mr. Meeds: That is right. 
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Mr. Wilkes: The legend shows it is colored in “green’' 
the uses of office buildings and businesses? 

Mr. Meeds: That is right. 

Mr. Wilkes: The “blue” is for hotel purposes, apart¬ 
ments, and rooming houses ? 

16 Mr. Meeds: That is right. 

Mr. Wilkes: The “brown” is clubs and embassies? 
Mr. Meeds: That is right. ; 

Mr. Wilkes: The residential use, what is apparently in¬ 
dividual use, is colored “yellow’?” 

Mr. Meeds: That is right. 

Mr. Wilkes: In that latter connection, there are onlv 

' \ * 

three small lots which are used for individual residential 
purposes ? 

Mr. Meeds: That is right. 

Mr. Wilkes: With respect to 1122, is that presently occu¬ 
pied, or vacant? 

Mr. Meeds: It is vacant. 

Mr. Wilkes: 1115 is a private residence? 

Mr. Meeds: That is right. i 

Mr. Wilkes: Eleven fifteen Sixteenth Street, next to the 

embassv? i 

* 

Mr. Meeds: Private residence. ; 

Mr. Wilkes: Did you make any observation of the use, 
or possible use of the Soviet Embassy? 

Mr. Meeds: I have seen some members come from the 
embassy, walking into it and out. 

Mr. Wilkes: That is all you know about it? 

Mr. Meeds: That is right. 

Mr. Wilkes: You made no further inquiry? 

Mr. Meeds: No. 

Mr. Wilkes: In square 185, the Gordon Hotel occupancv • 
I notice it is recolored, so to present the property predomi¬ 
nantly used as a hotel. 

Mr. Meeds: Yes sir. 
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Mr. Wilkes: There is recently opened up on the base¬ 
ment floor level, both a restaurant and gift shop? 

Mr. Meeds: That is right. 

17 Mr. Wilkes: So that the depth of the front, on the 
present level, is taken up by a gift shop, hotel en¬ 
trance, and restaurant. 

Mr. Meeds: That is right. 

Mr. Wilkes: We offer these two papers in evidence, may 
it please the Board, and we should like to offer the parking 
garage and parking lot survey as Hyman Exhibit # 1; and 
the use plat of lower 16th Street as Hyman Exhibit #2. 

Mr. Chamberlain: I wonder what distinction in the 
drawing there, in connection with the Gordon Hotel and 
other hotels, I believe have facilities like commercial shops? 

Mr. Wilkes: I particularly refer to the Gordon Hotel, 
though the Commission was entitled to an explanation 
there. I think probably it would be more appropriately 
colored in “blue.” The only reason it was colored “green” 
is because the commercial occupancy and the use of signs. 
I think the balance is qualified and explained by the nota¬ 
tion “Hotel Gordon.” 

Mr. Chamberlain: Don't you think the Statler Hotel, 
with their barber shop, different agencies of that kind, 
might equally be indicated the same? 

Mr. Wilkes: I think it might be; because we used our 
our own color scheme, it is arbitrarily used to try to develop 
facts. 

Mr. Chamberlain: I don’t quite see yet the situation with 
respect to the Gordon Hotel, that it is not the same as the 
others. 

Mr. Wilkes: I must agree; the northern portion of it is 
taken up with a very fine restaurant, may be seen from the 
street, the same thing is true of the portion to the south. 
The Statler Hotel has got commercial close to 16th Street, as 
seen on the official plat; it is closer to 16th Street than anv 
other at any other point, is approximately 100 or 125 feet in 
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back, up to that point, (shows on map), twenty to twenty- 
five at K Street. I should like also to point out the although 
lot 68 is zoned residential back to the alley, but on K Street, 
as result of jurisdiction of the local court in one case, and 
the Zoning Commission, it follows the zoning plat use close 
to 16th Street. (Mr. John Nolan, Jr. appeared at this 
time). 1 should like to ask Mr. Meeds one other 
18 question ; at my suggestion you indicated by red cross 
marks the location of certain properties involving 
previous appeals before the Board of Zoning Adjustment; 
outlined in “red” property owned by Mr. Hyman; I should 
like to point out, if I may very briefly, at the last heating 
Mr. Hyman qualified as an expert as well as owner, by 
pointing out that he had done between Twenty-three and 
Twenty-four Million Dollars worth of building in the Dis¬ 
trict of Columbia; the family is owner of the property free 
and clear of any incumbrance, they have no desire to move 
any family out. It was designed by Milburn & Ileister and 
Mr. Hyman, originally designed for future use as an office 
building, the floor load being 125 pounds per square foot; 
likewise pointed out the Building Inspection Office told him 
the construction is sufficient to accommodate office building 
use. The plans which had been introduced show extremely 
adequate stairways, thus supporting the statement Mr. 
Hyman made that the property was originally designed for 
office building use. It has thirty-two apartments, as ex¬ 
pressed, cannot economically be split up, has no intention 
of splitting it up. Mr. Jarvis, a broker and real estate man 
from the H. L. Rust Company testified from his inspection 
of the building- 

Mr. Scrivener: Isn’t that on record? The purpose of this 
hearing was to give additional information on the uses of 
16th Street. 

Mr. Wilkes: I wasn’t sure Mr. Chamberlain was here. I 
have about completed, have one further thing, only. Some 






question was raised with respect to the status of cases 
previously coming before the Board, on lower 16th Street. 
I examined the files and found the facts to be; with respect 
to the property in square 197, being lot 78, the finding of 
fact would be in Appeal #1S40, they were granted permis¬ 
sion to use that property for unrestricted office building use, 
no restriction as to occupancy by individual organization, 
no restriction as to occupancy for professional or other 
specialized uses. I would like to point out that that build¬ 
ing has approximately three-quarters of the floor space as 
that of Mr. Hyman’s property, Mr. Hyman’s being an eight 
story building. Under Appeal #1873, 1020 16th Street, 
being contiguous to the north of the property owned 
19 by Mr. Hyman, made application for office building 
use, was granted for unrestricted office building use. 
Under Appeal #1938, application was made by the owner 
of lot S21, square 197, the property being the old site of 
the old King Coal Company, not restricted to professional 
use, application for professional and noncommercial per¬ 
sons, unrestricted use by the Board’s Order given there. 
The situation with respect to Appeal #1949, there seems 
to be no question about it, involves an application for office 
building use, granted for professional office use, the same 
applied for. The last case they have involves Appeal 
#1966 whereby Dr. Sappington was given permission at 
1103 16th Street to use the first and second floors for 
doctors offices. 

Mr. Nolen: Isn’t your Exhibit #1 a little misleading as 
to legend; the area shown “green” indicates office build¬ 
ing and business use, as a matter of fact any shown “green ” 
involves uses of one kind or another allowed under prior 
regulation, not as businesses by institutional uses. 

Mr. Wilkes: During my presentation I pointed out, when 
the witness made it, the color uses are arbitrarily selected, 
but the actual use is by the colors, the legend and the no¬ 
tations in front of each lot. 
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Mr. Nolen: I raised that point last time, yon said yon 
would correct it. 

Mr. Wilkes: It has been corrected in some details. Take 
the National Geographic, we submit even though it is a 
nonconforming use, special permission granted, it i3 an 
office building in fact, even though it is a national organi¬ 
zation, the same thing is true of the National Association 
of Broadcasters. In some instances, such as the one at 
the American Chemical Society, the use is very greatly a 
straight business use, classified as office building. 

Mr. Nolan: My point is they are were not not allowed ori¬ 
ginally as such uses; have no such standing before this 
Board as such uses. This Exhibit may be used in other 
cases, for other matters. 

Mr. Wilkes: I must respectfully take issue, it is strictly 
factual, was made by building to building survey; 
1 submit it is neither misleading or designed to show any¬ 
thing other than what is there. It would be an enormous 
job to go into all the files to show how each was established, 
I don’t know whether we could get permission. 

20 Mr. Nolen: Wouldn’t it be cleared up to show office 
buildings, schools, or institutional use; that category 
covers all prior uses indicated as office buildings, which in 
fact came under the institutional clause, school, or non 
profit. i 

Mr. Wilkes: If you can indicate any way we might sup¬ 
plement this, we would be happy to adhere to it, but I 
believe short of going to all occupants and asking them to 
permit an examination of the entire structure and going 
through the files, going to the Commissioner’s files, I don’t 
believe you will get your suggested exhibit. This is strictly 
factual, it is not designed to show the method these people 
originally acquired their right to occupy. If you go there 
and made an inspection, you will find in each instance the 
occupancy is as shown; that is what is meant. 
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Mr. Chamberlain: One observation I would like to make. 
There are no doubt offices in the National Geographic So¬ 
ciety building. They are primarily offices. The same is 
true of several others. Still it seems to me there is clearly 
a distinction between office use, such as the National Geo¬ 
graphic and strictly commercial use, such as you would 
have in the type of commercial office building. 

Mr. Mi Ikes: May I suggest, we have shown on lots 832, 
838, 837 and 836, square 183, is occupied by the National 
Geographic Society; right across the street, lot 68, square 
197, is the American Chemical Society; the University 
(Tub; the Soviet Embassy; the Stalier Hotel; Motion 
Picture. Again I say, if there is any further classification 
the Board would like, we would be very happy to attempt 
to make it. 

Mr. Chamberlain: I haven't anv suggestion to make 

mi O O 

along those line. The distinction between those types of 
occupancy, there is quite a distinction there. 

Mr. Wilkes: I can see very readily the distinction be¬ 
tween the National Geographic use and use of Mr. Shinn 
across the way. Immediately across the way it is contem¬ 
plated in that, one business use, an office use the National 
Geographic Building is occupied by a national organization 
of considerable note. The other, Mr. Shinn’s, is available 
for any real estate broker, as he had in the application, or 
lawyer, or other professional man. I am afraid if we went 
into too much detail it would possibly tend to confuse rather 
than to help. If you want, we will be happy to do so. 
21 Mr. Nolen: I think what is needed, to make the 

schools, schools recognized as schools, under zoning. 

Mr. Wilkes: Let us take the school at 16th and L Streets, 
it is designated as a school; I don’t see how it could be 
clearer than that; as to St. Johns, it is colored as a church, 
designated as a church. 

Mr. Nolen: You are not consistent with the uses shown 
on the map. Should the case go to court, I wouldn’t want 
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to have my acceptance of the exhibit with this legend so 
misleading, to be used as a basic fact upon which some de¬ 
cision would be made. 

Mr. Wilkes: I submit I don’t believe it is possible without 
going into a lot of distinctive matter; in the second place, 
without going into the premises and getting the history 
of the original occupancy; going to the official records, 
which I am not sure are available. 

Mr. Coe: It seems to me, inasmuch as the question at 
issue is probably the fact with respect to the library and 
parish hall, I take it you have discovered a certain degree 
of office work going on in the premises, therefore, you col¬ 
ored the properties as office buildings and business. 

Mr. Wilkes: The gentleman made it out without any sug¬ 
gestion as to color scheme. I ask if that answers the ques¬ 
tion with respect to the parish hall and library? 

Mr. Meeds: Yes sir, there appeared to be office work, 

Mr. Wilkes: But in presentation, you didn’t indicate the 
degree of office work. * 

Mr. Meeds: No sir, only that it was office work. 

Mr. Wilkes: There might have been two or three doing- 
office work? 

Mr. Meeds: There must be more than that; I saw a 
number. 

Mr. Wilkes: What is your observation of the parish hall? 
Mr. Meeds: That is about a three storv building:: it 
looked like two stories of offices used by people in or for 
office work. > 

Mr. Wilkes: Did you go into the building? 

Mr. Meeds: No sir. 

22 Mr. Wilkes: It was all from the first floor on the 

street? i 

Mr. Meeds: That is right. j 

Mr. Chamberlain: May I ask this question; as a matter 
of general knowledge isn’t it true in the average large met- 
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ropolitan church, as an adjunct on church property there is 
an office of administrative capacity, secretary? 

Mr. Wilkes: Yes sir, that is true. 

Mr. Chamberlain: Even in a strictly residential section. 

Mr. Wilkes: That is true. 

Mr. Coe: In a library they do desk work, consists of 
office work. I think in going into a building, you observe 
closely to see how many people are engaged and to what 
extent. 

Mr. Meeds: Coloring in ‘ ‘ brown ’ ’, that would be an excel¬ 
lent classification. 

Mr. Wilkes: In addition to that, in the case of tlie Soviet 
Embassy, the whole lot could have been colored in “brown”, 
likewise some intervening property used as church prop¬ 
erty. 

Mr. Coe: Colored only as a building? 

Mr. Wilkes: No, lots 803 and 17, it seems to be used for 
not anything at all. 

Mr. Chamberlain: It is owned by the church? 

Mr. Wilkes: No sir. 

Mr. Clouser: By the Buckingham Estate. 

Mr. Chamberlain: I wonder if you care to make a little 
clearer to me, the Gordon Hotel, in “green?” 

Mr. Wilkes: The Gordon Hotel has a big canvas on it 
indicating a restaurant; also a sign indicating a gift shop : 
for that reason, the business entrance being right on 16th 
Street, for that reason it was considered a business use. 

Mr. Chamberlain: It is an eight story building? 

Mr. Wilkes: That is right. 

Mr. Chamberlain: There is no reason to suppose the 
upper floors are not used as a hotel. 

Mr. Clouser: Why not make the corrections sug¬ 
gested? 

Mr. Wilkes: We would be glad to do so and sub¬ 
mit it before the end of the testimony. 


23 


65 


Mr. Nolen: How do you feel about the legend, do you 
want to change it, if it is not changed I am going to accord 
my feeling about the validity of what the plat indicates. 
I think it is misleading as it is now. 

Mr. Wilkes: Mr. Nolen, while I didn’t prepare the 
exhibit, after careful examination of it and the area shown 
on it, I submit there is nothing factually misleading in 
any way. As far as being complete with respect td the 
occupancies as heretofore noted, I don’t think it substan¬ 
tially would be changed as indicated by you. I don’t be¬ 
lieve we can undertake it. But if you wish, we will request 
permission to have all files made available to us and we 
can explain the basis of the use as actually existing and 
shown on the exhibit. i 

Mr. Nolen: I believe it has been done before, I believe 
the records are available. 

Mr. Wilkes: I have seen plats prepared from time to 
time. I haven’t known such written information being 
made available. 

Mr. Coe: I would like to suggest the submission of this 
plat, without color, merely indicate the location of the 
property in question, locate these eight premises shown 
which the Board has taken some action on. It seems to me 
it would eliminate the question of improper judgment in 
coloring. 

Mr. Wilkes: May we do this, in the alternative, I submit 
this is valuable, among other things to show only three 
properties, available for single family occupancy. 

Mr. Coe: You can color those, but it seems to me it is 
possible for the Board, in considering the character of 
occupancy, can get that by running down the actual ten¬ 
ancy. 

Mr. Wilkes: If confusing to the Board, it is not con¬ 
fusing to me, but the question was raised, the classification 
of the building with respect to the present occupancy. 
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Mr. Nolen: We are dealing with zoning. I think it is 
clearly brought out the erroneous conclusion you get 
24 from that when you classify the parish hall, the 
church library, St. Johns Church, the school prop¬ 
erty at L and K, the hotel as office building, business uses, 
no qualification whatsoever. 

Mr. Wilkes: We said nothing about restricted or un¬ 
restricted. I submit that if we go into all restriction, ex¬ 
plain this thing thoroughly, it will take all day to present 
the case, or involve a detailed writing; I may be in error. 

Mr. Chamberlain: May I make this remark; of course 
Mr. Wilkes, like any other attorney, is going to present 
any data relevant, as it appears to him alright, but the 
Board is not compelled to accept it. 

Mr. Nolen: I am not too concerned as far as the Board 
is concerned, but do feel that later if one is not familiar 
with this locality, a glance at this might give the wrong 
impression. 

Mr. Coe: It seems to me the color should be eliminated. 
It seems to me all the Board is interested in is the pres¬ 
entation of this type of testimony, what is actually the occu¬ 
pancy of the building at the present time. I don't see in 
going back to the question as to whether the National Geo¬ 
graphic Society got in as an office, or what; it is there. 
What Mr. Hyman is trying to develop before the Board 
is the fact that this is transitionary street. It seems to me 
this exhibit will serve if the color is taken off, possibly with 
the exception of marking the site of cases before the Board. 

Mr. Nolen: Eliminating the legend entirely. 

Mr. Hyman: I would like to make a statement; the color 
is not meant to deceive anybody. 

Mr. Wilkes: May I point out to Mr. Nolen particularly, 
it is obvious to Mr. Chamberlain, if prepared for court, 
which it was not, it would be perfectly obvious to any 
lawyer that it is not in detail; in court it would probably 
take two or three days, under cross examination it would 
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be brought out in correct detail; before this Commission, 
I am sure you don’t want it. Would you prefer we with¬ 
draw it, leave it, or bring or supplement it with another? 
Mr. Coe: I think it less confusing if we have only 
one. 

25 Mr. Wilkes: We will leave the survey, withdraw 
the coloring and legend of this one; within the next 

two or three hours will present it without color. 

♦ # • 

EXHIBIT (e) ! 

26 Appeal #2017 February 24, 194S 

Mr. Scrivener: 

I move that the following Order be entered: 

Ordered: 

That the appeal of George Hyman, Sadie Hyman and 
Leah Rome for permission to establish professional offices 
at 1016 - 16th Street, N.W., lot 68, square 184, be denied 
for the following reasons: 

(1) As the result of an inspection of the property by the 
Board, and from the records and the evidence adduced at 
the hearing, the Board is of the opinion that the use pro¬ 
posed will affect adversely the present character and future 
development of the neighborhood, and will result in dan¬ 
gerous or otherwise objectionable traffic conditions because 
of the lack of adequate automobile parking space for ten¬ 
ants of and visitors to the building. 

Mr. Nolen: I second the motion. Motion carried with 
Mr. Clouser dissenting. 

27 PUBLIC HEARING—February 23, 1949 

EXHIBIT (f) 

i 

Mr. Coe: * * * j 

“2316. Appeal of George and Sadie Hyman ; 
and Leah Rome for permission to establish an 
office building at 1016 - 16th Street, N.W., lot 68, 
square 184.” 


/ / ' 
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Appearing in Favor: 

James C. Wilkes, Attorney: May it please the Board, 
this is an application filed on behalf of Mr. Hyman, with 
respect to a case which has been before the Commission, 
involving an apartment house, which is just across from 
the St a tier Hotel, being premises 1016 - 16th Street. The 
application is made for the permission to use that building 
as an office buliding. The case was heard in 1947, 
28 Appeal #1993; a year ago under case #2017. In 
economy of time, it is respectfully requested that 
the testimony and exhibits in those two cases be admitted 
at this time. In that connection I would like to bring up- 
to-date a couple of exhibits offered at the previous hear¬ 
ings. I would like to point out to the Board, if I may, that 
whereas heretofore the Board assumed there was no space 
for parking on the applicant’s lot, there actually is a possi¬ 
ble availability of twelve, (presents plat plan of the lot 
showing the area available on either side of the main 
building, also to the rear). It is obviously impossible to 
park twelve cars at one time, not possible or practicable 
to have that arrangement without the owner obligating 
himself to have a man available to handle the cars, in view 
of the fact there is parking on either side. lie is entirely 
agreeable that the Order instruct that he would have a 
man available for office use, the parking of cars. 

Mr. Scrivener: The last time it was heard, the Board 
decided the building could be used for professional pur¬ 
poses ? 

Mr. Wilkes: I wish they had so decided; they decided not 
to permit that use. 

Mr. Scrivener: That is right. Would you be satisfied 
at this time with a permit restricted to professional use? 

Mr. Wilkes: We would. In that connection I would like 
to point out. Mr. Hyman built the building, has owned it 
since construction, he and his family. He is prepared to 
testify that previous to the boom the vacancy has gone as 
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high as thirty-percent, there have been vacancies in the 
last year and a half, quite recently it has taken in excels 
of thirty days to secure a tenant, indicating two things: 
the lessening of pressure of residential occupancy, the fact 
that this is downtown the building is no longer a choice 
for residential occupancy. I would like to offer in evidence 
a slightly amended plat showing the parking garages apd 
parking areas within a radius of several blocks of this 
property. The Commission will recall at the previous 
hearing, objections were made because of traffic, particu¬ 
larly the lack of parking space available in this im- 
29 mediate vicinity. I would like to introduce likewise, 
a plat showing the actual uses of property between 
M and H, fronting on 16th Street. At the north and east 
corners of 16th and Eye Streets, in a recent case, permis¬ 
sion was granted to conduct an office building for some 
Marine Club, upon removal, the property could be used for 
professional offices. Likewise there has been a change, in 
that the Board has granted permission to Mr. Tucci to 
erect at the south and west corners of 16th and K Streets, 
an office building. 

Mr. Nolen: When you say professional, what are you 
thinking of? 

Mr. Wilkes: Doctors, lawyers, engineers. 

Mr. Nolen: No insurance agents? 

Mr. Wilkes: I wouldn’t think that would be included. 

Mr. Nolen: How many offices would be provided? 

Mr. Hyman: There are thirty-three suites, of three or 
four rooms. 

Mr. Nolen: You might have three or four dentists in one 
suite? 

Mr. Hyman: Yes. 

Mr. Chamberlain: How many persons would you imag¬ 
ine there would be engaged in their vocations or profess 
sions, actually in the building? , 

Mr. Jlyman: I would say three people to a suite. 
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Mr. Chamberlain: There would be approximately 100? 

Mr. Hyman: About that; of ninety-six. 

Mr. Wilkes: There are about 100 rooms, which would 
mean 100 people would be expected to be the minimum, 
with a maximum of 300. Probably a fair estimate would 
be 150. 

Mr. Scrivener: At the rehearing of the last case, you 
addressed yourself vigorously to the purpose we exceeded 
our authority in denying it; have you anything to add to 
that? 

Mr. Wilkes: I had felt I made my position clear the 
last time. I submit that the Zoning Commission in the 
amendment under Paragraph 30, particularly stated office 
building and banks should be permitted on lower 16th 
Street, between M and K Streets, subject to certain 
30 conditions set forth in that paragraph. I submitted 
then, and I submit now, unless the Board finds the 
conditions are contrary to the conditions stipulated under 
sub-paragraph 30, that they as matter of law must issue 
the permission. I submit that the Board has shown by 
the exhibit last offered, has definitely committed itself as 
to what it will permit in the lower 16th Street, and you 
have permitted several office buildings without any quali¬ 
fications as to their use, several professional office build¬ 
ings without any limitations, also authorized quite a few 
institutional. I submit, considering what the Board already 
has done, the language in the Zoning Act, there remains 
nothing for the Board to do but adopt such reasons, condi¬ 
tions, that in their judgment would be proper and con¬ 
sistent with the previous action of the Board. I would like 
to point out that within the last year, 15th Street has been 
widened, 1 think from about Rhode Island Avenue up to 
Florida Avenue, up to the north, previously widened to 
the south, 15th Street carries a great deal of traffic that 
formerly did go on 16th Street. Mr. Hyman, do you have 
anything specific to add? 
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Mr. Hyman: What I want to do was to put in doctors, 
dentists. 

I 

Mr. Coe: If the appeal is granted, is it not your inten¬ 
tion to require the present tenants vacate? 

Mr. Hyman: No; this would be done when vacated. I 
have had vacancies. 

Mr. Scrivener: Do you have any vacancv now? 

Mr. Hyman: Right now I have one. 

Mr. Coe: Are you sure the rent had nothing to do with 
that ? 

Mr. Hyman: The rent is pretty low, Seventy-five Dollars 
for four rooms. It was designed in 1922 for an office build¬ 
ing, in a residential fashion. It really lends itself for an 
office building, we thought we would make an office building 
of it in a few years. So far as the traffic is concerned, it 
seems 15th Street has taken most of the traffic; 17th Street 
has been widened too, has taken a lot of traffic off 16th 
Street. 

Mr. Wilkes: Judge Strausberg has asked mg to 
ol point out, in answer to Mr. Scrivener, immediately 
contiguous and north, permission was granted for 
an office building use there, and that permission is without 
any restrictions as to the type of office buliding use, re¬ 
strictions as to signs, applicable to permit if the Board 
determined it should be granted at this time. More im¬ 
portant, and by way of discretion, there is a building at 
1107 - 16th Street, the Reiner building, which is about 
three-fourths the square foot area of this building, ; the 
same number of stories, the lot is not quite as wide, per¬ 
mission was granted for unrestricted use for the building 
for office purposes. 

Mr. Scrivener: Is that the Air Transport Building? ! 

Mr. Wilkes: I am not sure, it is case #1840, was granted 
May 21, 1947, application was made by Henry C. Reinet*. 

Mr. Scrivener: That is the Air Transport Building, I 
think in this case, Mr. Reiner is not proposing to put a 
single occupancy in the building. i 
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Mr. Wilkes: Whatever the occupancy is, permission 
was granted to use the building as an office building. If 
thev should move out, I don’t think there is any doubt that 
other office uses could be made without further coming to 
the Board. It is not for a specific use. 

Mr. Nolen: I would like the record to show, the map 
showing the uses along 16th Street appears to be in error 
in a few instances; for example, the church property is 
listed as an office building and business. There seems to 
be some other questionable characters. 

Mr. Wilkes: The one at H and 16th? 

Mr. Nolen: I am referring to the property just south of 
the Grafton Hotel, the parish hall and library, also listed 
an office building and business. 

Mr. Wilkes: What was done, Mr. Meeds is here, he made 
a house to house canvas to determine the actual use, where 
he found clerks using the file system, typewriter, engaged 
in office activity, he did two things, he put in words the 
use, then made up his own classification, classing that as 
an office building or business use, with limitations by 
32 way of directions shown in the legend. The exhibit 
is 100 percent factual. I believe it was pointed out 
it would be thoroughly impractical to examine the occu¬ 
pancy to find out what use they make of it, some may not 
have a certificate of occupancy, it might be for one use, 
whereas another use is actually engaged in the premises. 
We did the only thing we could do, that is to pull door 
bells, make inquiries, observe from the outside of the 
building where it was limited to inspection from the out¬ 
side. 

Mr. Nolen: The information on the map appears con¬ 
flicting and incomplete, the building which is an apart¬ 
ment house is labeled drugstore, real estate office; another, 
Hotel Grafton, an office building. 

Mr. Wilkes: Let us take the Hotel, we have it marked 
as such, also a gift shop and restaurant, the restaurant 
is about five or six steps below grade of the sidewalk, with 
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sign usually with restaurants, noting the occupancy; to 
the south you have a gift shop sign. 

Mr. Chamberlain: With regard to St. John Church, I 
think the Board will have to take judicial notice of the 
fact that probably all of the larger churches will have 
Secretaries, typewriters, Directors of the church activities, 
it is entirely distinct from another business, or even for 
that matter, a professional use. 

Mr. Wilkes: I don’t question that. In any event, I sub¬ 
mit to the Board a clear picture of that situation from 
this plat, it is not designed to mislead the Board. 
Appearing in Opposition: 

None. 


33 EXHIBIT (g) 

Appeal #2316 

PUBLIC HEARING-February 23, 1949 

Mr. Scrivener: 

I move that the following Order be entered: 

Ordered: 

That the appeal of George and Sadie Hyman and Leah 
Rome for permission to establish an office building at 
1016 - 16th Street, X.W., lot 68, square 184, be denied for 
reasons already found by this Board in appeal #2017, as 
neighborhood conditions since the previous order have not 
materially changed. 

Mr. Nolen: I second the motion. Motion carried with 
Mr. Clouser dissenting. 

34 EXHIBIT (h) 

Report of the Zoning Advisory Council 

January 15, 1947 Hearing 

Complying with Section 5 of the Zoning Act the Zoning 
Advisory Council submits to the Zoning Commission the 








following reports on one amendment to the zoning map, 
one amendment to the Zoning Regulations with Mr. Nolen 
dissenting on the amendment to the zoning map. 

January 14, 1947 

/s/ R. (). Clouser 
/ s/ John Nolen, Jr. 

/s/ K. E. Madsf.n 

35 January 14, 1947 

Report of the Zoning Advisory Council 
Case # 1 January 15, 1947 Hearing 

Petition to amend the zoning map by change from Resi¬ 
dential, 90' “D” Area to First Commercial, 110' “D” 
Area all of the residential part of squares 197, 198, 199, 
200, 183, 184, and 186; all of the residential part of square 
185 except the lots abutting 17th Street; all lots in square 
182 abutting 16th Street and lots 816, 817, 818, 819, 8, 32, 
and that part of A&T lot 820 subdivided as lot 11, square 
196, said property known as lower 16th Street from Scott 
Circle to Lafayette Park, N.W. 

Sixteenth Street from the White House to the District 
Line has been zoned in a residential classification since 
zoning was established in 1920. Notwithstanding the fact 
that every other street or avenue leading to the White 
House or to Lafayette Park was classified as First Com¬ 
mercial, the original planners believed that the high type 
residential character of existing improvements along Six¬ 
teenth Street in 1920 justified a residential classification. 
This belief was supplemented by a desire to retain this 
one approach to the White House as a street of apartments, 
hotels, embassies, and homes. 

The factual picture as of 1946 indicates that there are 
no homes from Scott Circle south to H Street, and that 
due to economic pressure for relief from allegedly ab- 


normal high tax rates certain quasi-business uses have 
been established thereon. These uses consist almost en¬ 
tirely of the National Headquarters of various trade asso¬ 
ciations. One large hotel, the Statler, was completed 
during the second World War. 

Beginning in 1930 there was some agitation brought 
about by economic conditions to establish what would have 
been known as a “Limited Commercial Zone” in which 
such uses as offices, banks, scientific institutions, studios, 
trade or vocational schools, and other so-called high-type 
commercial use would be permitted. Sixteenth Street and 
several other mid-city residential streets were “ear 
marked” for location in this new district. The response 
to circular letters distributed to various organizations in 
Mav of 1930 was somewhat negative in that onlv a few 
favored the change, whereas such organizations as the 
Commission of Fine Arts, the Washington Board of Trade, 
and the American Civic Association, together with several 
citizens’ associations opposed the creation of the new 
36 district. The Commission therefore on October! 2, 
1930 voted to take no further action at that time. 

The question was again raised in December of 1934 by 
Mr. Delano of the National Capital Park and Planning 
Commission and was taken under advisement by the Com¬ 
mission and referred to its staff for study. Mr. Ilarlalnd 
Bartholomew, a consultant for the National Capital Park 
and Planning Commission was retained by that Commis¬ 
sion and a comprehensive report recommending disap¬ 
proval was submitted. Mr. Bartholomew’s summation 
expressed the opinion that there is insufficient property 
so situated as to warrant the establishment of a “Limited 
Commercial District,” and that it is not probable that 
zoning for limited commercial purposes would have the 
effect of stimulating any extensive new use of property on 
the streets in question. The Zoning Commission concurred 
in this report and May, 1935, rejected any further con¬ 
sideration of the proposal. 





Mr. Bartholomew has also submitted an adverse report 
on the proposed change now before the Commission. The 
report is general and stresses the comprehensiveness of the 
16th Street zone plan, that no additional commercial zon¬ 
ing is needed, and discusses the fact that the trend of 
development in the District of Columbia, with the excep¬ 
tion of the past few years, has been to the north and west 
rather than easterly. Mr. Bartholomew contends that the 
rezoning of 16th Street to First Commercial would unbal¬ 
ance the land use plan for the central business area and 
infers that it would lend impetus to a further shifting of 
the centralized business district to the west, resulting in 
depreciation of value of properties on the easterly side of 
this area. The fact is that the zone plan for the centralized 
business district as early as 1920 extended unbroken, with 
the exception of 16th Street and a few others, later in¬ 
cluded, from Twenty-second Street on the west to as far 
east as the Capitol grounds. The shifting of the land 
37 use pattern for some of the so-called downtown uses 
began before 1930 with a heavy commercialization of 
Connecticut Avenue. This was later stimulated by the 
erection of the Doctor’s Hospital on Eye Street between 
18th and 19th Streets, resulting in enlargement of the 
Medical Center already existing at that location. More 
recently properties on K Street from 20th Street west to 
22nd Street, long dormant, have been sold and resold at 
prices considerably higher than even war time values, the 
increase probably resulting because of the construction of 
the New George Washington Hospital. The property in 
the first few blocks west of 16th Street, once the fringe 
area of the centralized business district, is no longer such, 
but is in reality as much a part of the downtown area in 
actual land use pattern as is the property east of 16th 
Street. 

The Council is well aware that there is too much First 
Commercial zoning in the District of Columbia, knows 
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approximately the amount of excess, and about where it is 
located- It is of the opinion that the rezoning of 16th 
Street to First Commercial will not unbalance the existing 
zone plan for the centralized business district, and that it 
will not unduly if at all depreciate the value of property 
in the eastern part of the same area. The Council believes 
further that property values in the downtown business 
area can best be stabilized and stimulated at least to some 
degree where needed, by a sharp reduction of the Com¬ 
mercial zoning around the west, north, and easterly sides, 
particularly the latter two. A comprehensive program 
along these lines would remove nearly one-half of the 
excess First Commercial zoning in the District of Colum¬ 
bia, and with the completion of the Municipal Center 
buildings and other Government structures proposed, 
should encourage the land use pattern for the easterly end 
of the centralized business area not too differently from 
that existing to the west. 

The Council agrees that the present residential plan of 
lower 16th Street is legally comprehensive, as it is a plan 
conceived for a legitimate planning purpose. However, 
the plan would be equally if not more comprehensive 
•‘18 by a change to First Commercial, as lower 16th 
Street extends through the heart of the downtown 
business district, the properties thereon being surrounded 
on all sides by First Commercial zoning which includes 
every other approach to the White House and Lafayette 
Park. The Council is of the opinion that the commercial 
pattern existing on these aforementioned approaches have 
done no harm to the White House, and that a similar treat¬ 
ment for 16th Street would in no wise mar the natural 
setting and dignity of this building. Under the circum¬ 
stances the present zoning classification of 16th Street 
seems arbitrary and unreasonable. Approval is therefore 
recommended for a change to First Commercial, 90' “ D ”, 
110 “D”, and 90' “C”, the dividing lines between the 
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three districts to extend across 16th Street at their present 
lines of demarkation on either side of the street. The 
Council recommends no change of those lots in squares 
182 and 196 which abut other residential properties on 
their east and west boundaries. 

The Council is opposed to the creation of a “Limited 
Commercial District” for the reasons stated in Mr. Bar¬ 
tholomew’s report of 1935, and for the further reason that 
in order to provide mandatory automobile parking require¬ 
ments for commercial areas it will probably be necessary 
to establish two new commercial districts of a more re¬ 
stricted character than the present First Commercial Dis¬ 
trict, each outlying, and each permitted stores and other 
service uses. A “Limited First Commercial District” 
would not logically fit into such a pattern. 

The Council is also opposed to the delegation of power 
to the Board of Zoning Adjustment to allow office build¬ 
ings and other uses suggested for the “Limited Com¬ 
mercial District” in residential areas, as this power would 
necessarily require the Zoning Commission to designate 
the zoning districts in which the Board would have the 
power to act. All of these districts are fairly large and 
the result would be that residential properties, assessed 
at low taxable values, would be permitted unfairly to com¬ 
pete on even terms with commercial properties at much 
higher taxable values (F.D. 257675). 

39 January 14, 1947 

Kepokt of the Zoning Advisorv Council 
Proposed Amendment to Zoning Map 
Case #1 January 15, 1947 Hearing 

Proposal to change from residential, 90' “D” area to 
first commercial, 110' “D” area all of the residential part 
of the squares fronting 16th Street from Scott Circle to 
Lafayette Park, NAY. 
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Importance of Proposal 

\ 

Probably no more far reaching map amendment has been 
before the Zoning Commission than this proposal to com¬ 
mercialize lower lGth Street. It involves the future sta¬ 
bility of the central business district, vital parts of the 
transportation plan and traffic pattern, the future policy 
of the Federal Government as to the location of its public 
buildings and the effect of all these factors on maintaining 
the dominant and dignified position of the White House at 
one of the two principal focal points in the plan of the city. 

The Zoning Act of 193S sets forth as its purpose not 
only the usual constitutional basis for exercise of the police 
power but a special one applicable only to Washington;— 
namely to promote “its planning and orderly development 
as the National Capital.” So anything that affects the 
integrity of the very heart of the plan is of prime im¬ 
portance. 

Nature of Change 

This proposal would permit any of the uses now per¬ 
mitted in like commercial districts such as F and G Streets 
in the central business district and along Connecticut Ave¬ 
nue from Farragut Square to Dupont Circle. Besides 
stores, theaters and office buildings it would include window 
displays of all kinds, electric signs and might include 
such specially permissive uses as liquor stores, gasoline 
stations and even automobile repair shops. In addition 
the change to the 110-foot height district would increase 
the permissive height to 130' or nearly 50$ above the 
present 90' limit because lfitli Street is 160 feet wide. Such 
uses and heights would totally change the character of the 
street and eventually raise a whole series of new problehis 
for the Central Area. 

Conforming to comprehensive plan 

The present residential zoning is comprehensive in 
character, extending from Lafayette Park to the District 




Line. All that portion south of Piney Branch Parkway 
and Shepherd Street permits hotels, apartments, and other 
residence uses, while north to the District line, single fam¬ 
ily dwellings only are permitted. The height zoning is also 
comprehensive in character being 90' from Lafayette 
Square to a point near Florida Avenue, which is the 
boundary of the original city. There seems to be general 
agreement that the present plan is comprehensive and 
therefore legallv sound. 

General purpose of the plan 

The decision to designate 16tli Street as a resi- 
40 dential street in the original zoning plan was based 
on two primary purposes. First, it was desired to 
preserve it as a dignified monumental frontal approach 
to the White House along which would be fine hotels, apart¬ 
ments, embassies, churches, and appropriate institutions. 
Its second function was to separate the central business 
district, located between 15th and 16th Streets, from a sub¬ 
sidiary and specialized business area along Connecticut 
Avenue. Otherwise, an amalgamation of the two districts 
would take place and a gradual shift of values and uses 
would ensue, detrimental to both the central district and 
the specialized district along Connecticut Avenue. 

Recent trends in development and use 

When the original plan was made in 1920, there were 
many fine old residence buildings still used as such. As 
elsewhere, these have now mostly been converted to multi¬ 
family use or been replaced by apartments and hotels. 
Most recent indication of this trend is the construction of 
the Statler Hotel and an eight story apartment in the 
block between L and M Streets. Due to a desire on the 
part of the Zoning Commission to find a transitional use 
for some of the older buildings pending their eventual 
obsolescence and replacement, a number of educational 
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institutions and a few trade associations were permitted, 
under exceptions to the zoning regulations, which have 
now been changed to exclude trade associations. Thus in 
the future if further institutions are allowed, they would 
be limited to those of the type of the National Geographic 
Society, i.e. non-profit institutions of higher learning or 
culture. 

There is every reason to assume that once the uncertain¬ 
ty as to zoning policy is removed, substantial redevelop¬ 
ment of lower 16th Street will take place, consisting mostly 
of apartments, hotels and institutions, the latter of a type 
which are an asset to Washington. No other close in loca¬ 
tion can compare in its desirability for these uses so long 
as commercial development is excluded. 

41 Assessments 

Retention of 16th Street in its present residential classi¬ 
fication will insure a sounder tax basis for the downtown 
area in general than would its conversion to commercial 
use. A study was made just before the war of assessment 
trends between 1926-1939 for several blocks either side of 
16th Street, and while showing somewhat lower assessment 
for the 16th Street frontage, the difference was not ma¬ 
terial and in some cases assessments were comparable. 
That, residential use can produce adequate revenue for the 
District is seen by the fact that the western half of the 
square occupied by the Statler Hotel is assessed for $16. 
per square foot in contrast to $19. per square foot for the 
eastern half, developed with office buildings, stores, etc. 
Furthermore, the land assessment alone on the hotel site 
has been doubled since its construction. A more adequate 
and up-to-date analysis of assessment trends and com¬ 
parisons would doubtless show that 16th Street properties 
were yielding substantial tax returns which could be in¬ 
creased but little by a change to commercial zoning. What¬ 
ever increase might ensue would be far outbalanced by the 
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depreciation of central business district values due to in¬ 
evitable major shifts of business establishments. 

CONCLUSION AND RECOMMENDATION 

16th Street is unique among the streets of Washington 
and there is no need or other justification for its conversion 
to business use. Its retention in the residential zone will 
help to sustain and improve adjacent commercial areas 
which are ample for profitable expansion. It will encour¬ 
age hotels and apartments at close-in locations and add to 
and stabilize central business district values. Residential 
use will aid in the solution of transportation and traffic 
problems, whereas business use would augment them at a 
vital point in the Central Area. 

It is therefore recommended that no change in either 
the use or height zoning be made, and furthermore, that it 
be the policy of the Zoning Commission to encourage pri¬ 
vate capital to invest in sound and substantial development 
of hotels, apartments and appropriate institutions by reach¬ 
ing and maintaining a firm decision on the issue. No inter¬ 
mediate alternative is tenable. 

Report of N. C. P. & P. CPs City Planning Consultant 

Attached to and made a part of this report is a state¬ 
ment by Harland Bartholomew, the Commission’s City 
Planning Consultant for 20 years and Consultant to the 
Zoning Commission in drafting the original zoning plan in 
1920. Mr. Bartholomew’s experience is well known and his 
opinions authoritative. 

John Nolen, Jr. 

42 APPENDIX- 

January 1947 

Statement on Proposal to Amend the Comprehensive Zoning 
Plan by Authorizing Commercial Use on 
Sixteenth Street 

By Harland Bartholomew, City Planner, January, 1947 

* * # * 
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Washington has a comprehensive zoning plan. This was 
established after thorough study in September, 1920. The 
land use pattern determined by this plan has been adhered 
to with considerable fidelity for more than twenty-five 
years. 

A main function of zoning is to direct growth. Only in 
this way is it possible to bring about an orderly arrange¬ 
ment of the city, thus avoiding the wastes attendant upon 
haphazard actions. While changing conditions will neces¬ 
sitate occasional adjustment and amendment of the com¬ 
prehensive plan, each such amendment should be weighed 
in respect to its possible effect upon the overall compre¬ 
hensive pattern of land use intended by the zoning plan. 
If this is not done, if amendments are proposed and con¬ 
sidered on the basis of asserted individual merit or of 
purely local conditions, there will soon be no comprehen¬ 
sive zoning plan which is actually directing the growth of 
the city. The very condition which zoning was intended to 
prevent will thus recur. There will be disorderly, hap¬ 
hazard growth authorized by special action in certain in¬ 
stances rather than in the free unrestrained manner which 
was possible before zoning was adopted. 

The proposal to amend the comprehensive zoning plan by 
permitting commercial uses on Sixteenth Street unfortu¬ 
nately arises as the result of the desire of certain property 
owners to build contrary to the comprehensive plan. It 
does not arise as a well considered and well supported 
amendment to the zoning plan which if not made, ivill 
hamper the most appropriate and the most bene- 
43 ficial future development of this city. The fact is 
it cannot be so supported as will be shown below. 

In the preparation of the original comprehensive zoning 
plan it was found that Washington was experiencing ab¬ 
normal growth in one direction only, i.e., to the north and 
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west. The city was becoming badly unbalanced because of 
the preponderance of both residential and commercial build¬ 
ing in this section of the city. Much consideration was 
given to the extent to which this trend should be sustained 
or encouraged. It was concluded that a limited amount of 
row-house, apartment and commercial expansion to the 
northwest should be permitted, which was done. One of 
the considerations involved was that if excessive growth 
to the northwest continued there would be an inevitable 
shift of the business district from its present location out 
Connecticut Avenue, Sixteenth Street and intervening 
streets. There were two predominant reasons why this 
should not be encouraged, i.e., (1) the loss of property 
values in the business district would be tremendous and 
(2) the street system is not at all suitable for a business 
district in this area. 

After twenty-five years of development and growth by 
zoning it is apparent that Washington has a much better 
balanced form today than in 1920. There has been more 
growth eastward. This has had a stabilizing effect on the 
city as an entity and on the business district in particular. 
Any attempt to cause or to encourage a shift of the business 
district now would be the antithesis of sound planning. 
Its effect would be to cause irreparable damage to the city 
with no offsetting benefits. 

There is no sound reason for any change of plan which 
would encourage or in any way invite such a shift. The 
proposal is not a small and innocuous amendment of the 
comprehensive zoning plan. It is a fundamental 
44 alteration of the whole zoning plan of the city. It 
is unwisely conceived regardless of the fact that onlv 
a handful of properties are involved. Seeminglv insigni¬ 
ficant zoning changes that “won’t hurt anything” mav be 
the most lethal. Great changes usually start from small 
beginnings. 
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If Washington is to have a sound and consistent zoning 
plan it must always ask this question before considering 
any amendment for specific building projects—“Can this 
be built in any district today?” If the answer is in the 
negative then it is necessary to consider the reasonableness 
of the project, its need and its most appropriate location. 
If the answer is affirmative then there is a great burden 
upon those who would build to show why an amendment of 
the comprehensive zoning plan is needed, not simply a con¬ 
venience to meet their particular ideas or desires. If we 
are to have zoning it must direct growth—not twisted or 
distorted to meet the desires of individuals or groups who 
do not wish to accept it. 

Let us ask these questions about the proposed projects 
that might be built on Sixteenth Street. It is my under¬ 
standing that an office building and some stores are desired. 
(We should not be concerned with individual properties or 
owners in the area as this has nothing to do with the reason¬ 
ableness of the zoning plan.) Surely there is ample op¬ 
portunity for store construction elsewhere today. In fact, 
it cannot be denied that there is more than ample commer¬ 
cial area today—and in the most convenient locations. An 
office building is in a somewhat different category. Build¬ 
ing height regulations permit this type of construction 
throughout the central business district and on Connecticut 
Avenue. Is there any reason why a new office building can¬ 
not be built where others have been? Only a brief examina¬ 
tion reveals that there are very few office buildings in these 
two areas today. There is no need for additional 
45 office building area. In fact, it is quite apparent that 
there is not merely ample room but every reason why 
new office buildings should be built in the business district. 
The proposed change of the zoning plan has not the slight¬ 
est justification from the standpoint of need or of reason¬ 
ableness. 
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Ten years ago a study was made of property on Sixteenth 
and Massachusetts Avenue at the request of the National 
Capital Park and Planning Commission to determine 
whether any peculiar local conditions might warrant any 
amendment of the zoning plan. After thorough considera¬ 
tion it was concluded that present zoning regulations are 
the most appropriate. It is confidently believed that any 
group of impartial planning authorities, after full con¬ 
sideration, would sustain this conclusion. 

If the writer will be pardoned a personal observation, it 
is most apparent that what Washington really needs is less 
consideration of proposed zoning amendments to satisfy in¬ 
dividuals and special groups but far more thorough con¬ 
sideration of the benefits of the comprehensive zoning plan 
and particularly the need for certain strengthening amend¬ 
ments. 

46 EXHIBIT (i) 

Meeting of January 27,1947 
303rd Session 

The Zoning Commission met in the Office of the Engineer 
Commissioner in the District Building at 2:30 p. m., Mon¬ 
day, January 27,1947. 

All members of the Commission except Mr. Drury were 
present, Mr. Demaray, Acting Director of the National 
Park Service, serving in the absence of Mr. Drury, the Com¬ 
mission member. The Executive Officer and his Adminis¬ 
trative Assistant were also present. 

The Commission met to consider old and new business. 
The action taken on each case considered was by unani¬ 
mous vote unless otherwise indicated herein. The Com¬ 
mission also, except as otherwise indicated, adopted the 
report and recommendation of the Zoning Advisory Council 
on each item decided. 

********* 
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47 The Commission also considered and denied a 
proposed change of zoning involving property on 
lower 16th Street, from Scott Circle to If Street, N. W., as 
follows: | 

1. Change from Residential, 90' “D” Area to First Com¬ 
mercial, 110' “D” Area all of the residential part of 
squares 197, 198, 199, 200, 183, 184, and 186; all of the resi¬ 
dential part of square 185 except the lots abutting 17th 
Street; all lots in square 182 abutting 16th Street and lots 
816, 817, 818, 819, 8, 32, and that part of A&T lot 820 sub¬ 
divided as lot 11, square 196, said property known as lower 
16th Street from Scott Circle to Lafavette Park, X. W. 
(Mr. Mason did not attend the public hearing but reviewed 
the transcript and all papers filed in connection with the 
hearing, and was qualified to participate in the voting). 

In taking this action, the Commission rejected both the 
majority and minority reports of the Zoning Advisory 
Council, being of the opinion that a limited type of com¬ 
mercial use of property on 16th Street, and perhaps others, 
might be justified if properly restricted as to signs, sale of 
commodities, and provided such restricted uses would not 
adversely affect the character of the particular neighbor¬ 
hood. Accordingly, the following amendment to the Zon¬ 
ing Regulations delegating power to the Board of Zoning 
Adjustment was drafted and authorized for public hearing 
on March 5, 1947: 

Add a new Paragraph 30 to Part 2, Section XXIII of the 
Zoning Regulations to read: 

“30. Permit in the Residential, 90' ‘I)’ Area 
District on streets not less than 160 feet in width, 
office buildings and banks, provided: (a) X"o arti¬ 
cles of commerce are sold on the premises, (b) 
there be no projection made beyond the front 
building line and no display or show windows used, j 
(c) there be no neon or gas tube signs or displays 
used, and no permitted sign extending beyond the 
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front wall of the building, and (d) the use will not 
affect adversely the present character and future 
development of the neighborhood, and will not re¬ 
sult in dangerous or otherwise objectionable traf¬ 
fic conditions. ” 

******** * 

4S EXHIBIT (j) 

Report of the Zoning Advisory Council 

March 5, 1947 Hea ring 

Complying with Section 5 of the Zoning Act the Zoning 
Advisory Council submits to the Zoning Commission the 
following reports on one amendment to the Zoning Regula¬ 
tions, twenty amendments to the zoning map, and four 
amendments involving zoning of streets and alleys once in 
public ownership, with Mr. Nolen dissenting on the amend¬ 
ment. 

March 4, 1947 

/s/ R. 0. Clouser 
/ s/ John Nolen, Jr. 

/s./ K. E. Madsen 

49 March 4, 1947 

REPORT OF THE ZONING ADVISORY COUNCIL 

Minority Report on Proposed Amendment to the 
Zoning Regulations 

March 5, 1947 Hearing 

This proposal would empower the Board of Zoning Ad¬ 
justment to permit office buildings and banks to be located 
in the Residential 90' “D” Area District on streets not 
less than 160 feet in width, subject to certain specified 
conditions. 
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Purpose of Proposal 

The acknowledged purpose of this amendment is to per¬ 
mit office buildings and banks on 16th Street between La¬ 
fayette Park and M Street just south of Scott Circle. Ad¬ 
ditional frontages on Massachusetts Avenue between Scott 
Circle and Mount Vernon Square and scattered locations 
elsewhere would likewise come within the scope of this 
regulation. 

In general, the principal issue involved in this proposal 
is whether or not a major feature of the comprehensive 
zoning plan for downtown Washington shall be firmly main¬ 
tained or abolished by degrees. Realizing the potential 
far-reaching effect of this amendment on the plan of the 
city, the National Capital Park and Planning Commission 
requested its City Planning Consultant Harland Bartholo¬ 
mew, to review the issues and submit a report for the advice 
of the Commission and the undersigned, its designated 
representative on the Zoning Advisory Council. Mr. 
Bartholomew’s statement is appended to and made a part 
of this report. In brief, it shows: 

(1) There is no demonstrated need for this change, 

(2) Many values would be destroyed by this pro- j 
posal, 

(3) The proposal is essentially fallacious, 

and finally, it answers the question “What should be the 
test of a zoning change such as this?” 

Supplementary General Comment j 


It. should be obvious that the ultimate, if not the immedi¬ 
ate effect of this regulation will be to inhibit any further 
residential redevelopment of the lower portion of 16th 
Street and the other Residential 90' “D” Areas. The 
healthy trends recently evident would cease. As more and 
more commercial office buildings were constructed, the 
dominant residential character of these frontages would 
disappear and there would be inevitable pressure for the 




full commercialization which the Zoning Commission un¬ 
animously rejected in January. 

The Zoning Act specifies that the regulations governing 
the Board of Zoning Adjustment shall he in harmony with 
the general purpose and intent of the Zoning Regu- 
50 lations. The Act also specifies that the Regulations 
shall be uniform for each class or kind of building 
throughout each district. Under what reasoning, therefore, 
can an office building be classified a permitted use in a resi¬ 
dential district subject only to administrative determina¬ 
tion, and on what basis can it be permitted only in those 
portions of a residential district which happen to fall within 
the 90' height and the “D” Area Districts and be located on 
160 foot streets? These combinations of things which re¬ 
sults from the District’s antiquated method of separately 
determining use, height and area boundaries, would seem 
to be quite arbitrary and certain of being used in court 
as reasons for either attacking the validity of the proposed 
regulation, its application by the Board, or for proposing 
its extension to other residence districts having comparably 
similar height, area and street width qualifications. 

As an example, residential buildings in the “D” Area 
District must now conform with “C” Area requirements. 
So, it might be contended why shouldn’t office buildings, 
etc. be permitted in “C” Area Districts, as residential 
buildings have the same area requirements in both districts. 
A greatly extended frontage might thus be admitted, as 
neither the “0” nor “D” Area is a use district. 

Assessment for Taxation and Dominant Present Uses 

As pointed out in the minority report at the previous 
hearing, current assessments on the square occupied by the 
Statler Hotel show that the western or residential half of 
the square is at the rate of $16.00 per square foot in con¬ 
trast to $19.00 for the eastern half developed with office 
buildings, stores, etc. This nearly comparable assessment 
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for the residential frontage is no doubt based in large part 
on its exclusive residential character which would soon be 
destroyed if office buildings were admitted. Even if there 
should be a net gain due to any office building use, deteri¬ 
oration of competitive values elsewhere would more than 
counterbalance this gain. 

Substantial residential uses, such as apartments, hotels, 
clubs, churches and an embassy, now constitute nearlv half 
of the total frontage of 16th Street between Lafayette 
Square and Scott Circle. When to these are added au¬ 
thorized institutions housed in permanent, well adapted 
structures, nearly two-thirds of the frontage is accounted 
for. Residential uses from former days, involving pri¬ 
marily obsolescent dwellings, are relatively minor and will 
be replaced in the normal course of events by apartments 
or hotels, and a permanent residential character for 16th 
Street thus assured. 

Other City Planning Aspects 

t 

It should be emphasized that any such major change in 
policy with respect to 16th Street may have a far-reaching 
effect on the transportation j)lans now being considered by 
the District Commissioners, for a shift of such a large 
frontage from a zone of residence to a zone of employment 
will set up a new peak hour destination district not com¬ 
prehended in any of the present plans. Furthermore, it will 
depreciate the value of 16th Street as an approach to 
.11 the center of Washington for distribution of south 
bound traffic to destinations east and west. Also, an 
office building would obviously increase local use of 16th 
Street, require widening of pavement, and create new bar¬ 
riers of access to the central business district from the high 

o 

purchasing power area to the northwest. 


Conclusion and Recommendation 

As stated in the previous report on the proposed change 
from residence to full commercial use, 16th Street is unique 
among the streets in Washington and there is no need or 
other justification for conversion to business use. Under 
present regulations, hotels and apartments will be encour¬ 
aged at desirable and protected close-in locations, adding to 
and stabilizing central business district values. 

If the Zoning Commission will maintain a firm position 
on the present plan, private capital will be encouraged to 
invest in sound and substantial development of apartments, 
hotels and appropriate institutions. No intermediate policy 
can be the basis for such enterprises. 

It is therefore recommended that the proposed amend¬ 
ment of the Zoning Regulations be not approved in any 
form. 

. /s/ 

(S) Johx Nolen, Jr. 

Att. 

52 Statement on Alternative Proposal to Amend 
the Comprehensive Zoning Plan of Wash¬ 
ington by Authorizing a So-called 
Limited Commercial District on 
Lower Sixteenth Street 

Bv Harland Bartholomew, Citv Planner 
February, 1947 

This proposal presumably grows out of the hearing hold 
in January on the proposal to establish a First Commercial 
district on lower 16th Street. I have read the transcript 
of the testimony at that hearing, including the majority 
report of the Zoning Advisory Council. Four major con¬ 
siderations are presented to the Zoning Commission by this 
proposal, each of which is discussed briefly below. 
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I 


I. THERE IS NO DEMONSTRATED NEED FOR 
THIS CHANGE. The fact that one or more property 
owners wish to change the zoning plan is not per se a 
demonstration of need. Unless it can be shown that the 
zoning plan fails to provide adequate opportunity for 
growth of a particular type of land use, the Zoning Com¬ 
mission should make no change, for by so doing it defeats 
the very purpose of zoning, i.e., to direct growth according 
to a comprehensive plan. There should be an absolute and 
unqualified demonstration of need before abandonment of 
or departure from the established plan. 

In reading the proceedings of the previous hearing, there 
is overwhelming evidence of the fact that there is no need 
for this change. Office buildings can now be built on Con¬ 
necticut Avenue as well as on various other streets in the 
central business district. Literally dozens of office build¬ 
ings could be built on these streets today. Actually, how 
many office buildings have been built on these streets dur¬ 
ing the past twenty-five years? A study of facts of 
53 this nature will demonstrate beyond any doubt that 
there is no need to permit office buildings on lower 
16th Street. 

I regret that it is not possible for me to appear at this 
hearing to further elaborate upon this subject because the 
proposal so clearly violates the fundamental principles 
and purposes of zoning. 


II. MANY VALUES WOULD BE DESTROYED BY 
THIS PROPOSAL. A change to commercial use on lower 
16th Street, whatever its form, will have the effect of 
causing a pronounced shift in the business district. Wash¬ 
ington is really faced with a major decision by this pro¬ 
posal. Shall the present business district be abandoned 
in favor of a new business district lying between 14th and 
18th Streets north of Pennsylvania Avenue? That is the 
true issue of this case from a city planning standpoint. 
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It cannot be evaded or lightly brushed aside. Is not the 
zoning plan intended to conserve values, not to destroy 
them ? 

Apart from causing a gradual, or even possibly a rapid 
shift of the business district, with corresponding enormous 
loss of values, any commercialization of lower 16th Street 
will also have the effect of impairing values for a consider¬ 
able distance northward on 16th Street in areas adjacent 
thereto. This loss in value will be very much less than that 
which would be experienced in the present business dis¬ 
trict, but it nevertheless would be a substantial loss. It 
would have a blighting effect on this thorofare and on ad¬ 
joining areas. 

Two illustrations will serve to demonstrate these con¬ 
tentions : 

(A) In one city of approximately one-half million popu¬ 
lation a shift of the business district was invited about 

twenty-five years ago by changes in zoning and 
54 street plans. It was assumed that new growth would 
create new values while those in the existing busi¬ 
ness district would remain stable. The total present as¬ 
sessed valuation of the original business district today is 
but lo% of its former total. There was a loss of almost one 
hundred million dollars of assessed value, and, of course, 
a much greater loss of actual value. The assessed valua¬ 
tions of the new business district do not exceed the total 
loss in valuations of the original business district. Does 
'Washington wish to invite this kind of waste? 

(B) On the most prominent thorofare of a city which 
corresponds in size with Washington there was uncertainty 
about the future use of property about 25 years ago. A 
zoning ordinance established a hotel and multiple dwelling 
classification. Property values rose from approximately 
£100 per front foot to over $500 per front foot, with some 
sales going as high as $900 per front foot. Ten years later 
certain speculative and political interests succeeded in 
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bringing about a commercial classification on one portion 
of this street. Property values on the entire thorofare 
dropped to approximately $200 per front foot and have; re¬ 
mained at that point for several years. 

I doubt if property owners and merchants in Washing¬ 
ton realize the potential disastrous nature of what is here 
proposed. Is it sensible to destroy millions and millions of 
property values? Is there no civic vision sufficient to recog- 
nize and challenge this threat ? I 

16th Street is indeed a fine thorofare. Some change in 
property use is inevitable. Lowering the classification 
does not necessarily mean improving the street. Usually 
it means reducing its character. It should be preserved not 
merely because of its fine character and its im- 
55 portanee in the plan of Washington but substantially 
high values can be maintained without anv chan ere 
of zoning. 

III. THIS PROPOSAL IS ESSENTIALLY FALLACI¬ 
OUS. No limited commercial district has ever been suc¬ 
cessfully established. The idea is not new. Despite many 
attempts in various cities, it has become apparent that the 
proposal is merely a theoretical ideal. To contend that a 
change of zoning would cause the entire frontage of lower 
16th Street to be built up reasonably soon with beautiful 
monumental office buildings is clearly absurd. A little study 
will soon convince any novice of this fact. The true result 
of any change to limited commercial will be a hodgepodge 
of development. In a short time after any such change 
might be made, the claim would be advanced that values 
have increased to the point where stores were imperative 
because office buildings had failed to absorb the entire 
frontage. Why not recognize this fact now? 

There is no group or appreciable number of office build¬ 
ings in any city to my knowledge, which are not possessed 
of stores on the first floor. The income from these stores 
constitutes the main economic support of office buildings; 




The truly best chance for a set of fine, degnified structures 
on lower 16th Street will be by enforcement of the present 
zoning regulations. This is the most logical location in 
Washington today for hotels and large institutional build¬ 
ings. Why ruin this situation and push these hotels and 
institutions further outward just to satisfy speculative 
interests which have come into lower 16th Street. 

Since it is palpably unreasonable to expect the entire 
frontage of lower 16th Street to be developed with office 
buildings, a demand for further commercialization 
56 is inevitable. The present proposal is thus a first 
step in the ultimate commercialization of lower 16th 
Street. The effect of the present proposal will be merely 
to get one foot in the door until such time as it is thrown 
wide open to full commercialization. The Zoning Commis¬ 
sion could well consider now whether it wishes to encourage 
this ultimate change. The issue is truly one of commer¬ 
cialization versus non-commercialization and the ultimate 
decision might as well be made at this time. 

IV. WHAT SHOULD BE THE TEST OF A ZONING 
CHANGE SUCH AS THIS? The Zoning Advisory Coun¬ 
cil majority report submitted to the January meeting was 
fully objective and stated the issue in this case. Two 
members frankly approved a shift of the entire business 
district, one member firmly opposed. However, the ma¬ 
jority members merely asserted it as their opinion that 
the business district should be shifted but offered no facts 
and figures to justify their opinion, nor did they express 
any concern or awareness of the result that would follow. 
The minority member furnished figures which demon¬ 
strated his awareness of the fallacy of the proposal. 

Thus it is apparent that the proposal is not a well con¬ 
sidered and well supported amendment of the comprehen¬ 
sive zoning plan. Its true origin apparently is based on 
speculative demand. As such, it does not warrant favor¬ 
able consideration or approval. 
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Tlie basic objective of the Zoning Commission should 
be to see that the comprehensive zoning plan, once adopted, 
encourages a well balanced, orderly arrangement of prop¬ 
erty uses. This objective is clearly set forth in the Act of 
Congress. It is unfortunate that so much time and effort 
must be devoted to discussions of requests having little or 
no bearing upon the major objectives of the compre- 
7)7 liensive plan. The Zoning Commission can do well to 
distinguish between the types of zoning changes. 
If this distinction is not made, Washington’s comprehen¬ 
sive zoning plan will be broken down through the grad¬ 
ually disintegrating process of seemingly harmless or in¬ 
nocuous changes. 

The test in this case should be that of determining 
whether there is adequate opportunity for office buildings 
to be built in Washington under the present zoning plan. 
Surely it can be demonstrated that there is much oppor¬ 
tunity. Since the purpose of zoning is, therefore, to see 
that buildings go where the plan provides for them—not 
where some builders may want to put them—there is j no 
need for this proposed change. The contemplated buildings 
can be built on other streets; and by so doing help these 
other streets. How will they otherwise be built up? 

7)8 March 4, 1947 : 

Report of the Zoning Advisory Council on 
Proposed Amendment to the Zoning Regulations ■ 

March 5, 1947 Hearing 

Add a new Paragraph 30 to Part 2, Section XXIII of 
the Zoning Regulations to read: 

“30. Permit in the Residential, 90' “D” Area 
District on streets not less than 160 feet in width, 
office buildings and banks, provided: (a) No 
articles of commerce are sold on the premises, (b) 
there be no projection made beyond the front I 
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building line and no display or show windows 
used, (c) there be no neon or gas tube signs or 
displays used, and no permitted sign extending 
beyond the front wall of the building, and (d) the 
use will not affect adversely the present character 
and future development of the neighborhood, and 
will not result in dangerous or otherwise objec¬ 
tionable traffic conditions.” 

This proposal, which would authorize the Board of Zon¬ 
ing Adjustment to approve, on the merits of individual 
applications therefor, the commercial uses designated in 
the Residential, 90-foot “D” Area District is before the 
Commission as the result of a public hearing to rezone 
lower 16th Street from Residential to First Commercial. 

The Commission will recall that at the previous hearing 
the majority of the Council recommended a change from 
Residential to First Commercial in the zoning of the prop¬ 
erties affected, and also that it opposed any delegation of 
power to the Board of Zoning Adjustment to permit, in a 
Residential Use District, office buildings and other com¬ 
mercial uses suggested for a “Limited Commercial Dis¬ 
trict.” This recommendation was based upon the belief 
that such power would result in residential properties, as¬ 
sessed at lower taxable rates, being able to compete un¬ 
fairly on even terms with commercial properties at much 
higher taxable values. The proposed amendment, however, 
does have a limitation which provides that the Board may 
not act unless the street, upon which a particular property 
is situated, be not less than 160 feet in width. This con¬ 
dition, precedent to filing before the Board, removes, in 
the opinion of the Council, all of the objections heretofore 
submitted, since the total amount of Residential, 90-foot 
“D” Area District on streets of this width does not exceed 
ten (10) acres, at least seven (7) of which are located on 
lower 16th Street between M Street and Lafayette Park. 
The previous recommendation favoring the change from 
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Residential to First Commercial was for approximately 
the amount of area involved under this amendment. 

For the above reasons and in view of the fact that the 
Zoning Commission disapproved the rezoning of 16th 
Street to First Commercial, the majority of the Council 
now believes the restrictive type of commercial develop¬ 
ment in keeping with the present character of the Street 
as outlined in the proposed amendment, to be an acceptable 
alternative. 

Approval is recommended. 

60 EXHIBIT (1) 

Meeting of April 22, 1947 
305th Session 

The Zoning Commission met in the Office of the Engi¬ 
neer Commissioner in the District Building at 2:30 pan., 
Tuesday, April 22, 1947. 

All Members except Mr. Drury, Mr. John Russell Young, 
and Mr. Mason were present, Mr. Demaray, Acting Di¬ 
rector of the National Park Service, serving in the absence 
of Mr. Drury, the Commission Member. The Executive 
Officer and his Administrative Assistant were also present. 

The Commission met to consider old and new business. 
The action taken on each item considered was by unani¬ 
mous vote unless otherwise indicated herein. The Com¬ 
mission also, except as otherwise indicated, adopted the 
report and recommendation of the Zoning Advisory Coun¬ 
cil on each item decided. 

The minutes of the 304th executive session were ap¬ 
proved. 

The proposal to add a new Paragraph 30 to Part 2, Sec¬ 
tion XXIII of the Zoning Regulations, deferred from the 
304th executive session, was approved to read: 

“30. Permit in the Residential, 90' ‘D’ Area 
District on streets not less than 160 feet in width, 
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office buildings and banks, provided: (a) No arti¬ 
cles of commerce are sold on the premises, (b) 
there be no projection made beyond the front 
building line and no display or show windows used, 

(c) there be no neon or gas tube signs or displays 
used, and no permitted sign extending beyond the 
front wall of the building, and (d) the use will not 
affect adversely the present character and future 
development of the neighborhood, and will not re¬ 
sult in dangerous or otherwise objectionable traffic 
conditions.” (Mr. Demaray dissenting, and Mr. 
John Russell Young voting aye by proxy). (E. D. 
256805-23 & 257675) 

* * % 

01 EXHIBIT (in) 

PUBLIC HEARING—Mav 21, 1947 

The Chairman directed the Secretary to read the notice 
of Appeal if 1638, which she read as follows: 

“1838. Appeal of the Motion Picture Associa¬ 
tion of America, Inc., for permission to^ build an 
addition to and to use the enlarged structure for 
office purposes, at 1600 Eye Street, NAY., lot 803, 
square 186.” 

Appearing in Favor: 

Gerard Cahill, representing, 

Motion Picture Association: 

Jack McCullough: 

Clifford Allen: 

Mr. Cahill: We are owners of the property at 1600 Eye 
Street, N.W.; have occupied it about one year now, under 
a temporary permit. The property houses one main build¬ 
ing, an old dwelling; in the rear, there is a garage house. 
We propose to use the office building, that is the main 
building, as an office building, also use the garage for an 
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office building; need to construct on the west side a small 
room, which we call a screening room, for the showing of 
thirty-five milemeter(sic) films for the staff it will be the 
office of our executive headquarters. At the present time, 
we have absolutely no facilities for showing thirty-five 
milemeter(sic) films. 

Mr. Coe: Except in this building? 

Mr. Cahill: Yes, that is right. We operate under a so- 
called industry policy, under a regulation, under which 
we have the protection of the court. We try to eliminate 
indecency, anything done to promote ridicule from a for¬ 
eign person, and so on. If a film is disapproved in Holly¬ 
wood, it is referred to us; our headquarters does not have 
any facilities, naturally we are handicapped. 

Mr. Chamberlain: Will the headquarters be moved ffom 
other places? 

Mr. Cahill: Xo sir, we have always had an office in 
Washington, the headquarters of Mr. Johnson, we came to 
Washington in September, 1945, moved to the present 
building just about May 1st, a year ago. i 

02 Mr. Coe: Do you have headquarters in Los An¬ 
geles ? 

Mr. Cahill: In New York. We do have an office in Holly¬ 
wood, Hollywood is more or less production; New York 
is the headquarters of the Association. Mr. Johnson’s 
headquarters are here. 

Mr. Nolen: You are not giving up your New York office? 

Mr. Cahill: No sir. j 

Mr. Nolen: This would be your headquarters office? ; 

Mr. Cahill: It will be our headquarters; you might say 
the executive office, as the President of the United States 
has executive offices at 1600 Eye Street. We have an 
office in New York, office in Hollywood. j 

Mr. Coe: I understand from the first part of your state¬ 
ment that the purpose of the screening rooms is so that 
the staff may view the films that a (sic) censored. 



102 


Mr. Cahill: That is one, yes; another is to be in the 
position to cooperate with the State Department in what 
they call “selectivity of films for foreign export.” I don't 
know whether or not you know of it, but the Committee 
of the House conducted a hearing, December 20, 1946. The 
concensus of opinion of that Committee was that the 
motion picture industry should exercise greater selectivity 
in pictures sent abroad, so that the pictures will represent 
a true picture of America; not only a duty, but a solemn 
duty. Another part of the work we are doing is in connec¬ 
tion with what we call “visual education.” A lot of people 
don’t realize that during the war, the Army and Navy made 
one of the largest contributions by way of motion picture; 
as a result, the demand for so-called teaching education in 
use by motion pictures is tremendous. Our organization 
in the past year has donated $350,000 in various 
63 teaching fields, that motion pictures use in teaching 
children, not only grade school, but college. We have 
located in our office building, the Director of our Educa¬ 
tional Services. He tells me he is sorely handicapped in 
furthering the program by the absence of any facilities 
where he can show to groups, educational films selected for 
the school. I would like to submit for the record a mem¬ 
orandum which he submitted to me. I would like to 
quote from one paragraph, (reads and presents for file, 
memo from Koger Albright). 

Mr. Coe: With what respect does this activity come un¬ 
der the provisions of an office building.(sic) 

Mr. Cahill: Being the executive headquarters of our As¬ 
sociation, our productions of motion pictures. I think you 
realize that unless we have some facilities for viewing the 
production, we could not carry on. 

Mr. Coe: That may be, but it seems to me, the discre¬ 
tion of the Board, as submitted under the new provision, 
the only classification I can find here refers to office build¬ 
ings and banks. 
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Mr. Cahill: We have an office building; we are asking 
to use the building as an office building. 

Mr. Coe: By the same document, there is engaged some 
other kind of business might want to introduce something 
entirely foreign to this particular definition.(sic) 

Mr. Cahill: It is in connection with the industry we are 


Mr. Coe: It isn’t clear in my mind at all. 

Mr. Cahill: Assuming under this provision, this amend¬ 
ment to Paragraph 30, we would desire to remove the 
present structure, at 1600 Eye Street, proposed to build 
a brand new office building to house our Association and 
activities, in connection with that matter, incidental pro¬ 
visions for a projection room; is there any difference? 
64- Mr. Coe: I think there is, I am not sure. You might 
sav vou also want hotel accommodations; several 

V V f 

other people would have the right to come to Washington, 
want hotel accommodations, part of which they are going 
to use for other purposes. 

Mr. Nolen: That would be permitted. 

Mr. Cahill: We haven’t asked for that. 

Mr. Coe: In my own mind, I am in doubt just what to 
regard as office building under this provision. 

Mr. Cahill: You take on 16th Street, there is the Na¬ 
tional Geographic Association, they have a projection 
room. ! 

Mr. Coe: Didn’t that get in before the war? 

Mr. Cahill: I imagine they did. i 

Mr. Clouser: Is the new building part of a permanent 
arrangement or is it temporary? 

Mr. Cahill: It is a permanent arrangement at this time. 

Mr. Clouser: What do you mean, permanent at this 
time? 

Mr. Cahill: There are no plans made to tear down the 
existing building; this will be our permanent headquarters 
from now until such we make other provisions. In talking 
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with Mr. Johnson, he said to tell the Board there were no 
prospects of doing anything with this property. 

Mr. McCullough: It is not our intention to destroy the 
atmosphere. We have an existing low wall, confining the 
view of the structure entirely behind this wall, on the Eve 
Street side; we will not destroy the view, will have the 
old structure; we have found something we love in that old 
building: we will revamp the entire building, giving it 
back the old da vs. I don’t know of any embassy that has 
a more beautiful interior. I think we have improved the 
neighborhood by virtue of the fact we take care of it. 
65 Mr. Coe: I think the Board wants to be perfectly 
safe in acting on its first case. 

Mr. McCullough: We don’t want to destroy the old 
neighborhood. 

Mr. Clouser: Getting back to the assumption this is an ac¬ 
cessory; can you give the approximately percentage of 
office floor space in all structures, both new and old; in re¬ 
lation to the amount of floor space. 

Mr. Clifford Alley (sic): It is about twelve per cent. 

Mr. McCullough: It is absolutely minor. 

Mr. Chamberlain: The new structure would be two- 
story? 

Mr. Allen: Xo, not two-story except the rear structure. 

Mr. Coe: It will come up above the existing wall. 

Mr. Allen: From the sidewalk, I doubt if it can be seen. 
It is about twenty-one feet above street level. 

Mi’. Coe: It can be seen from across the street. 

Mr. Allen: Yes sir. 

Mr. Coe: IIow many will be in the building? 

Mr. Cahill: Fifty, not more than fifty. 

Mr. Clouser: Automobile parking, what are the arrange¬ 
ments for automobile parking? 

Mi-. Cahill: We will still have ample parking space for 
any employee. I submitted with the application, photo¬ 
graphs which give a very good picture of the whole setup. 
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We do not propose to do anything that will affect 16th 
Street at all. 

Mr. Coe: I can’t agree with you not being able to see the 
building; it seems to me it would be predominate (sic). I 
think from the outside edge of the sidewalk you would see it. 

Mr. Cahill: The wall is about ten feet, it sets back about 
eight feet from the wall line. 

66 Mr. Blake: All the walls show cinder block; that 
doesn’t harmonize with the brick. 

Mr. Cahill: It doesn’t harmonize with the brick, but it 
does harmonize with the stone trim; the existing trim is 
red sandstone. 

Mr. Coe: I don’t think you can convince the Board that is 
is (sic) any ornament. I 

Mr. Cahill: Our petition filed with the Board indicates 
there are no articles of commerce for sale. 

Mr. Coe: I would say you would sell the films on the 
basis of showing them. 

Mr. Cahill: We are non-profit organization.(sic) i 

Mr. Coe: It is certainly propagating the sale. 

Mr. Cahill: It is not merely putting money down. We 
are a trade association, non-profit. We are trying to co¬ 
ordinate policies. 

Mr. Clouser: There is nothing sold from the premises? 

Mr. McCullough: No, it is selecting the proper film to 
give to the public. 

Mr. Clouser: How do the film places get along? ! 

Mr. McCullough: We are not interested in exchange. 
We can’t sell anything. ! 

Mr. Nolen: I think at the April hearing of the amend¬ 
ment, somebody was present; somebody represented the 
property, indicated they were going to construct a monu¬ 
mental building; that was one of the justifications for the 
approval of the amendment. I 

Mr. Cahill: I think that statement was probably true at 
that time. I. know, as a matter of personal knowledge, plans 
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were developed for the construction of a monumental build¬ 
ing, an architect employed, however, when Mr. Johnson 
went to New York, laid the plans before the Board of the 
Association, it was thought inadvisable at this time, with 
general economic conditions as they are, it was decided to 
defer anything like that at least five years. 

67 Mr. Clouser: You stated this was to be permanent. 

Mr. Cahill: I doubt if a building will be built on 
that property. 

Mr. Blake: This is the most temporary type of building 
you could put up. 

Mr. Coe: It now appears you are only going to love this 
old building for five years. 

Mr. Cahill: You gentlemen know there is always a 
change; your Board might change. 

Mr. Clouser: It doesn't seem to be a particular desirable 
type of permanent construction. 

Mr. Nolen: It doesn’t fit anything, it doesn’t fit the con¬ 
cepts in back of this regulation. Isn't it a fact it wouldn’t 
be this, you would incorporate the building itself? 

Mr. Cahill: I think it is quite true, I think it is a tempo¬ 
rary arrangement. 

Mr. Clouser: What is the estimated investment you 
would have in this addition? 

Mr. Cahill: I think roughly around $60,000. 

Mr. Allen: You say this doesn't come up to the archi¬ 
tecture of the present building, that type could be done. 
What we are trying to make the simplest building we could. 

Mr. Clouser: Suppose the architect drew plans for some¬ 
thing you knew was permanent, would you limit it to size ? 

Mr. Allen: That would depend almost upon the labor, 
material, and conditions. Now, I think it probably would be 
done like this, no matter how permanent. You can’t afford 
to build a great deal better than this now. 

Mr. Clouser: You have got $600,000 invested in 
land. 


68 
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Mr. Cahill: This is simply a room, we could stone-face 
or brick-face as the existing building. 

Mr. Nolen: In addition, is there any other use made of 
the other space, than for a screening room? ' 

Mr. Cahill: No, it is only for services in connection with 
the screening room. \ 

Mr. Chamberlain: Let us suppose it should come de¬ 
sirable for the organization to dispose of this property, and 
in effect, we would have there a theatre property or some¬ 
thing of that kind situated there; may we not? 

Mr. Cahill: I don’t think so; I think under the regula¬ 
tions, any change in ownership, the new owner would have 
to come in. Anyone else who came in would have to come 
before the Board, and get approval. I think that is a perti¬ 
nent question though; I think the Corporation Council (sic) 
should decide on it. i 

Appearing in Opposition: 

None. i 

681/ 2 PUBLIC HEARING—May 21,1947 

j 

Appeal #1838 

Mr. Clouser: 

I move that the following Order be entered: 

Ordered; That the appeal of the Motion Picture Associa¬ 
tion of America, Inc., for permission to build an addition 
to and to use the enlarged structure for office purposes, at 
1600 Eye Street, N. \\., lot 803, square 186, be conditionally 
granted: 

(1) As the result of an inspection of the property bv the 
Board, and from the records and the evidence adduced at 
the hearing, the Board is of the opinion that the use of the 
main building and carriage house for the offices of the 
above organization will be in harmony with the general pur- 
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pose and intent of the Zoning Regulations and map, and 
it will not tend to affect adversely the present character 
and future development of the neighborhood in accordance 
with the Zoning Regulations and map. The Board was 
further of the opinion, however, that the erection of an 
addition to the main building, as proposed on plans on file 
with the Board, would tend to affect adversely the present 
character and future development of the neighborhood. 

(2) There was objection to the granting of this appeal 
registered at the public hearing. 

This Order shall be subject to the following conditions: 

(a) Permission to make minor alterations to and 
occupy the main building and carriage house 
for office purposes is granted, and the request 
to erect an addition to the main building is 
denied. 

Mr. Blake: I second the motion. Motion carried unani¬ 
mously. 

69 The Chairman directed the Secretary to read the 
notice of Appeal irl966, which she read as follows: 
“1966. Appeal of Ernest F. Sappington for 
permission to establish an office building at 1103 
16th Street, N. W., lot 815, square 197. ” 

Appearing in Favor: 

Dr. Ernest F. Sappington, 1103 16th Street: I would 
like permission to take my son into my office with me. 

Mr. Coe: You will occupy the entire building? 

Dr. Sappington: I will have offices on the first and second 
floors: on the third and fourth floor(sic) there are apart¬ 
ments. 

Mr. Coe: The conduct of the first and second floors will 
remain as it is? 

Dr. Sappington: Yes. 

Appearing in Opposition: 


Xone. 
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70 PUBLIC HEARING—November 2.1, 1947 

Appeal #1966 

j 

Mr. Scrivener: 

I move that the following Order be entered: 

Ordered: That the appeal of Ernest F. Sappington for 
permission to establish an office building at 1103 16th Street, 
N. W., lot 815, square 197, be granted for the following 
reasons and subject to the condition hereinafter set forth: 

(1) As the result of an inspection of the property by the 
Board, and from the records and the evidence adduced at 
the hearing, the Board finds that no articles of commerce 
will be sold on the premises; that there will be no projec¬ 
tions beyond the front building line and no display or show 
windows used; that there will be no neon or gas tube signs 
or displays used, and that no permitted sign will extend 
beyond the front wall of the building. 

(2) For the above reasons and subject to the condition 
set forth below the Board is of the opinion that this excep¬ 
tion will be in harmony with the general purpose and intent 
of the Zoning Regulations and map, and that it will not tend 
to affect adversely the present character and future de¬ 
velopment of the neighborhood, and will not result in dan¬ 
gerous or otherwise objectionable traffic conditions: 

(a) The building shall be limited to doctor's offices 
on the first and second floors only. 

(3) There was no objection to the granting of this appeal 
legistered at the public hearing. 

Mr. Clouser: I second the motion. Motion carried with 
Mr. Nolen not voting. 

71 EXHIBIT (o) | 

PUBLIC HEARING—October 21, 1947 

j 

The Chairman directed the Secretary to read the notice 
of Appeal #1949, which she read as follows: 
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“1949. Appeal of Doris C. Lowe for permis¬ 
sion to establish an office building at 1102—16th 
Street, N. IV., lot 92, square 1S3.” 

APPEARING IN FAVOR: 

David Hornstein: This is an application for permission 
to use a little four-story building, next to the Benjamin 
Franklin building, as an office building. It is our intention 
to rent it out as offices in the general term of offices. 

Mr. Scrivener: What will you do with the first floor? 
Mr. Hornstein: We already have a committment for the 
first floor, with a Company that is representive with some 
National line; it would be their office. 

Mr. Scrivener: National line of what? 

Mr. Hornstein: Mechanical equipment. 

Mr. Scrivener: Would there be a display? 

Mr. Hornstein: Strictly office. 

Mr. Coe: Would they be professional activities? 

Mr. Hornstein : I don’t mean all professional, I think the 
offices would be more distinctive. We hope to occupy one 
floor. 

Mr. Coe: Are you going to control the renting of it? 
Mr. Hornstein: One hundred per cent. I have a partner 
in the insurance business, he and I are going to control it. 
Mr. Scrivener: Do you own the building? 

Mr. Hornstein: Doris C. Lowe is my secretary, she hold 
(sic) the title. 

72 Mr. Scrivener: There is a sign which says, “for 

lease.” 

Mr. Hornstein: It has been on it for a couple of months. 
We have to put $40,000 worth of improvements. We have 
a committment with a finance investment company, he in¬ 
tends to use the third floor. That sign was there to see 
what committment we could get for financing. 

Mr. Coe: Does it require a fire escape? 
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Mr. Hornstein: There is one on the back, there is none 
needed on front. I had the building inspector there before 
we bought. 

Mr. Nolen: This investment company on the first floor, 
is that professional offices? 

Mr. Hornstein: I don’t know exactly what you mean. 
As I understand it, it will be their office for policy making, 
for administration. 

Mr. Nolen: As I understand it, it won’t be, you don’t 
want it limited to professions, doctors, lawyers, architects? 

Mr. Hornstein: That is right. Administrative offices 1 I 
think is more what we desire. 

Mr. Chamberlain: There are four floors? 

Mr. Hornstein: That is right. ! 

Mr. Chamberlain: One professional occupancy if you 
occupy it? | 

Mr. Hornstein: That is right. ! 

Mr. Nolen: I still don’t understand what will be on the 
first floor; what will be in the window: i 

Mr. Hornstein: You can put in the order, “no display?’. 

Mr. Nolen: What is the nature of the activity, are they 
going to have equipment ? 

Mr. Hornstein: I understand it is a National concern, 
with offices all over the United States. j 

73 Mr. Nolen: What do they sell? 

Mr. Hornstein: They are representatives of sev¬ 
eral manufacturing concerns; they sell mechanical equip¬ 
ment, in the line of household, such as refrigeration, wash¬ 
ing machines. ; 

Air. Scrivener: Is it a wholesale house? 

Mr. Hornstein: No, a manufacturer’s representative, 
they have them all over the United States. The main of¬ 
fice is in Philadelphia, this would be their administrative 
office. 

Mr. Coe: That kind calls for equipment. 

Mr. Hornstein: We are not going to have equipment, 
it would be offices, nothing more. 
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Mr. Scrivener: Have you had an opportunity to rent lo 
national trade offices? 

Mr. Hornstein: We have, but we haven’t finished financ¬ 
ing, can’t do any binding arrangements until this is ap¬ 
proved. We only have tentative agreements. 

Mr. Xolen: What was it used for heretofore? 

Mr. Hornstein: Doctor’s residence. I believe it must 
have been a rooming house. It is vacant now. There is no 
assurance we will get more than one tenant. 

Mr. Coe: How many rooms are there? 

Mr. Hornstein: There are twenty rooms; it could be 
made into twenty-seven by using the baths. 

Mr. Coe: There are twenty rooms as formerly used? 

Mr. Hornstein: That is right. We paid a tremendous 
amount for the building, we wouldn't want to do anything 
that would lower values. It is a beautiful little build- 
74- ing, lends itself to highclass offices. I would feel 
very badly if we were limited in renting; as a matter 
of fact, it would make possibly a bad investment. 

Mr. Coe: If limited to single occupancy? 

Mr. Hornstein: I don’t think we would get any tenants, 
our rental would be affected. We have been attempting 
four months to rent, progress is nothing like we thought it 
would be; if limited, it would be a disappointment. 

Mr. Xolen: Could it be made for a residence? 

Mr. Hornstein: To make it a residence would take an 
awful investment. 

Mr. Xolen: If limited to doctors? 

Mr. Hornstein: It is now a $40,000 for improvements, 
if limited to doctors, it would be terrific.(sic) We hope you 
will not limit it to professional offices. 

APPEARIXG IX OPPOSITION": 

Xone. 

75 


Appeal #1949 


PUBLIC HEARIXG—October 21, 1947 
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Mr. Scrivener: 

I move that the following- Order be entered: 
ORDERED: 

That the appeal of Doris C. Lowe for permission to es¬ 
tablish an office building at 1102—16th Street, N.W., lot 
92, square 183, be granted for the following reasons and 
subject to the conditions hereinafter set forth: 

(1) As the result of an inspection of the property by the 
Board, and from the records and the evidence adduced at 
the hearing, the Board finds that no articles of commerce 
will be sold on the premises; that there will be no projec¬ 
tions beyond the front building line and no display or show 
windows used: that there will be no neon or gas tube sigps 
or displays used, and that no permitted sign will extend 
beyond the front wall of the building. 

(2) Subject to the conditions set forth below the Board 
is of the opinion that this exception will be in harmony with 
the general purpose and intent of the Zoning Regulations 
and map, and that it will not tend to affect adversely the 
present character and future development of the neighbor¬ 
hood, and will not result in dangerous or otherwise objec¬ 
tionable traffic conditions: 

(a) The building shall be used for professional of¬ 
fices only, such as lawyers, doctors, dentists, 
architects, or similar professions. 

(b) There shall be no signs on the building, other 
than a nameplate not exceeding one square 
foot. There shall be no window displays or 
lettering. 

(c) No neon or gas tube displays shall be located 
on the outside of the structure, nor shall any 
such displays, if placed inside the building, 
be visible from the outside. 

(3) There was no objection to the granting of this appeal 
registered at the public hearing. 


i 
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Mr. Chamberlain: I second the motion. Motion carried 
with Mr. Clouser dissenting. 

76 EXHIBIT (p) 

PUBLIC HEARING—October 21, 1947 

(Appeal ifl957 was withdrawn). 

The Chairman directed the Secretary to read the notice 
of Appeal ir 1958, which she read as follows: 

“1958. Appeal of the Washington & Lee Uni¬ 
versity, the College of William and Mary, and the 
American National Red Cross for permission to 
establish a non-profit institution of higher learning 

or culture devoted exclusively to the arts and 

* 

sciences, or for permission to establish an office 
building, or for permission to establish a philan¬ 
thropic institution at 1601 Eye Street, N. W., lot 
800, square 183.” 

APPEARING IN FAVOR: 

James C. Wilkes, Attorney: This is an application on 
behalf of the record owners, the Washington Lee Univer¬ 
sity, the William and Mary College, and the American Na¬ 
tional Red Cross. The contract owner, under contract to 
purchase, is the First Church of Christ, Scientist, in Boston, 
Massachusetts. We have a copy of the contract of sale, 
(presents for file). We have presented the application in 
the alternative under Part 2, Section 30, of the Regulations 
which is a recently enacted regulation permitting the use 
of certain property, particularly the lower 16th Street, for 
office purposes. Sixteenth Street, at this point, is zoned 90' 
“C” Area, 100 foot width. It is desirous to use it for office 
purposes. At the present time, the local offices are located 
in the Munsey Building, Dr. Todd is in charge of the Wash¬ 
ington office. At the present time, his staff consists of him¬ 
self and three others. They will not only have their Wash¬ 
ington office, but, from a national point of view, review 
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legislation, also do editorial work connected with certain 
publications of the church. The contemplated staff would 
be greater than that if permission were granted to move to 
this building; a reasonable extension of ten persons con¬ 
templated therein, the limit under any circumstances should 
be forty. 

Mr. Coe: Would that include any living on the prem¬ 
ises? 

77 Dr. Todd: No. 

Mr. Wilkes: There would be no articles of com¬ 
merce for sale on the premises. It is contemplated in pur¬ 
suance of the usual policy, to have a library or reading room 
in this building. In the reading rooms the bible and other 
pieces of Christian literature, particularly literature of the 
Christian Science Church, are sold. Dr. Todd says that 
from the best of his knowledge and belief, no reading room 
in the United States is operated for profit; he knows from 
personal knowledge that his home in Illinois actually spends 
more maintaining the reading room than the gross sales. 
He also states he personally knows that no reading rbom 
in Washington operates nearly on the basis of maintaining 
itself. j 

Mr. Scrivener: You believe no articles of commerce are 
sold ? 

Mr. Wilkes: No articles of commerce are sold. 

Mr. Scrivener: You mean at profit. 

Mr. Wilkes: I don’t believe the sale of literature, mav 
I submit, that the sale of religious literature, not sale at 
profit, would not constitute articles of commerce. 

Mr. Scrivener: Bibles are sold at Brentanos. 

Mr. Nolen: Would you say whatever is sold is more or 
less for the use and establishment of the library, a matter of 
convenience; you wouldn’t have to send to another store, 
you would have it there? 

Dr. Todd: The nature of the Mother Church, its basic 
rules governing the Christian Science Church, requires 
every church to maintain a library; the church’s reading 
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room is a service to the public, only incidtual is the sale of 
these things of importance, they are for the use and con¬ 
venience of the public. The primary purpose is to 
78 have a center where people can come and study 
Christian Science. We have five of these reading 
rooms in Washington, adjoining churches in Virginia and 
Maryland. The reading room is no more of the commercial 
nature than a Sunday School; in a Sunday School it is pos¬ 
sible to go up and buy a bible, it is for the convenience of 
the pupils of the Sunday School. The same thing is true 
of those people who come in and study. I know of my own 
knowledge, have been on the Board of Trustees, my own 
church mentioned the gross sales don't come within paying 
one-half of the maintenance, in some others I am sure the 
figures are no where near the maintenance. 

Mr. Nolen: How is space devoted to office space, how 
much library, reading room? ^ 

Mr. Todd: This building is temporary in its nature, as 
far as our ultimate purpose will be. We have property 
which will permit us to put up a beautiful permanent build¬ 
ing, as soon as permission warrants. 

Mr. Nolen: For similar purpose? 

Dr. Todd: Yes 

Mr. Nolen: What type do you have in mind? 

Dr. Todd: A monumental building which will be an orna¬ 
ment to the City. We are an international organization, 
Washington is recognized as the International Capitol. We 
feel the time has come for us to be represented by a build¬ 
ing appropriate for our purposes, that would be really, 
trullv representative of our denominations. This building 
we have now has four floors, is only as a temporary meas¬ 
ure, ultimately want to put up something much more satis¬ 
factory to us, much more like to improve the area. We 
recognize we are only within a block of Lafayette 
Square and the White House. As the building now 
stands, there arc three floors, we propose to use the 
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first two floors for a library, reeding(sic) room, will have 
offices on the third floor. 

Mr. Wilkes: The Office of the Surveyor did not have in 
file a survey showing the location of the building on the lot, 
it was not possible in a short period of time to have a sur¬ 
vey made. We have prepared a sketch showing the location 
on the lot, the building, (presents for file). 1. might shy I 
have checked with the Surveyor’s Office, also Baist’s plat 
book, also the property itself. The regulation requires no 
projection beyond the building plan. At the present tjime 
there are two steps, the major portion beyond the building 
line, beyond the building line on Eye Street. 

Mr. Coe: That is the only entrance? 

Mr. Wilkes: Except the service entrance on 16th Street. 
It has one other qualification; no display or show room. It 
has been uniform policy to have on exhibition a window with 
some Christian Science literature. I have here a photo¬ 
graph of a window in one of the Christian Science Church’s 
reading room, that is typical in general of the display which 
they like to make. We submit that the character of display 
is not a commerical display. We would like to get the 
sanction of the Board to have a display saying “This is a 
library or reading room.” 

Mr. Chamberlain: Couldn’t that have the same affect 
with an appropriate plaque? 

Mr. Wilkes: It is of course means of identifying 
SO the Christian Science Reading Room. If you notice 
some of the other reading rooms, that is quite typical 
of the Christian Science Reading Rooms. There will be no 
neon or glass tube signs displayed, no signs beyond the 
building. We submit it would not affect adversely the char¬ 
acter of the neighborhood, wouldn’t result in traffic. The 
church would like to put a four foot walk contiguous to the 
east line of the building, in the parking area. It would also 
like to have a cut in the side walk to permit three or four 
cars to be parked, in the extreme northern end of the lot, 
those being cars of vistors and officials of the church. 
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Mr. Coe: That will be inside the wall? 

Mr. Wilkes: That is right, the wall will remain, no ap¬ 
preciable view of any of the cars, there will be a six foot 
wall. At this point there is a break in the wall, apparently 
a window; they propose to reduce the wall at that point of 
the property, to two and one-half or three feet high. 

Mr. Nolen: Reduce the wall to level, is that what you 
mean ? 

Mr. Wilkes: Reduce it down to level. 

Mr. Nolen: Just for that opening? 

Mr. Wilkes: That is right. Under Section XXIII, Part 
2 of the regulations, under which we ask permission grant¬ 
ed, permits a philanthropic or eleemosynary institution in a 
residential district, excepting “A” Restricted. We submit 
this meets either a philanthropic or ellmosynary definition. 
In that connection I would like to submit in evidence, the 
manual of the church, which is the nearest thing it has to a 
charter. Under the laws of Massachusetts, which provides 
as follows: (reads from manual). Under terms of that 
chapter, Mrs. Eddy some years ago, executed a Deed 
80U> in Trust, September 1, 1S92 the first chapter of the 
church and founder was granted the Deed of Trus. 
The by-laws of the church are in the manual which I offer 
in evidence. We should like to have the privilege of with¬ 
drawing it. Under the Court of Appeals decision church 
property similar to this are exempt, following that, Chris¬ 
tian Science Churches are tax exempt in the District of 
Columbia. We also filed in the alternative, Part 2, Para¬ 
graph 1: we submit it is a nonprofit institution of higher 
learning or culture devoted exclusively to the arts and 
sciences. 

Mr. Scrivener: Devoted exclusively to the arts and 
sciences? 

Mr. Wilkes: If any organization can qualify, we believe 
this property can. The terms “arts” and “sciences” are 
inconjunctive, of course; it is very difficult to have organiza¬ 
tions meet both of them. Dr. Todd could amplify on it; we 
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have discussed them, he feels it qualified under both. The 
First Church of Christian Science, regard their form j of 
Christian religion very close to many Christian religions, 
being both science and arts. 

Mr. Scrivener: Would you say it could classify as a 
bona-fide school ? 

Mr. Wilkes: In the addition the the maintenance of a 
library and reading room, they hope to develop a museum 
holding records in the development of Christian Science, a 
monumental building, such as the Shakesperian Building 
over on East Capitol Street. 

Mr. Nolen: The same from the inside? 

Dr. Todd: That is the kind of thing that we feel quali¬ 
fies us to certain extent to promote arts and sciences. I 
come to you as a retired professor, always in colleges there 
is liberal arts and sciences; in that college almost inevit¬ 
ably there is located your department of religion, 
81 school of religion. Wherever religion figures as a 
liberal art study, in schools of idiology, I concede 
without stretching the meaning of those terms, in view of 
what we hope will develop in the new building, we should 
have the opportunity to develop that particular aspect and 
contribute therefore to the liberal arts education of this 
community. 

Mr. Chamberlain: That is contemplated rather than 
present? 

Dr. Todd: Yes, but we want to be perfectly frank with 
you and let you know what our prospective plans are. 

Mr. Chamberlain: If you build the building, in what wav 
will the space and functions, space requirements be diff¬ 
erent ? 

Dr. Todd: The proposition of space devoted to the peo¬ 
ple's interest would be approximately the same, with one 
exception; if we can acquire some of the Gordon Hotel prop¬ 
erty, we might want to build a church, that of course is an 
entirelv different storv. I have been told it could not be 

w * 

done, but of course in our religion, nothing is impossible. 
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That would give us an even more impressive structure. In 
that case it would be different. Our offices would continue 
to be a minor part of it, the major part being the reading- 
room and library, reception room. 

Mr. Nolen: The offices will be less than one-half? 

Dr. Todd: That is right. 

Mr. Nolen: What do you think about the rather tall 
building, eight stories? 

Dr. Todd: I think that a little large; we want to do 
something that will beautify that neighborhood; I don't 
know whether an eight story structure would achieve what 
we want in the way of an aesthetic structure. 

82 Mr. Nolen: You would say the administrative of¬ 
fices are more or less incidental to services to people 
actually on the premises? 

Dr. Todd: That is right, primarily to serve people as an 
educational center. I know many other denominations have 
a high regard of these reading rooms and libraries. That 
is primarily the purpose. 

Mr. Wilkes: The next requirement of Section 1, Part 2, 
is that the space and equipment may not readily be con¬ 
vertible to business use, that it true of this; the operation 
will be impaired if located on a business street. In con¬ 
nection with the first provision, we submit its space couldn't 
be convertible to business use. The second takes a deter¬ 
mination by the Board as to whether or not, in view of the 
primary use of this for a library, its use will be impaired 
on a business street. 

Mr. Scrivener; There are Christian Science reading 
rooms on Connecticut Avenue, 11th Street, Colorado Build¬ 
ing, 14th and G Street; it is difficult to see how it would be 
impaired. 

Mr. Wilkes: I think it involves the word “impaired” I 
submit for a reading room, the quieter it is, the better. You 
all know 16th and Eye Street is far from the more quiet 
residential streets, in Washington, but I do submit the 
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operation would be impaired by being on a street where 
there is noise. i 

Mr. Scrivener: Most of those I have seen are on a busi¬ 
ness street. 

Mr. Wilkes: Yes, I agree. I do submit, being centrally 
located, located in a residential area, the use would be much 
more suitable than it would be on one of the stricter bujsi- 
ness streets. There are no articles of commerce for sale, 
except literature, and I submit it doesn’t constitute 
S3 an article of commerce. It is not likely to cause much 
traffic. We would prefer the Board to make a find¬ 
ing on all three, would like a finding, under Paragraph 30. 

Mr. Nolen: Do you think Paragraph 30 is necessary?- 

Mr. Wilkes: I would think so for this reason, that one 
of the essential uses of the building is for the offices of the 
Washington staff. While at the present time there are only 
four, it could be that it would materially grow; they 
wouldn’t like to be placed in the position of being hampered 
in reasonable expansion, particularly in view of the fact 
they have stated their whole objective is to improve that 
neighborhood. I submit the use which they desire to put 
the property couldn’t help but benefit it. 

Dr. Tood: Our primary purpose is to beautify; at the 
same time, our primary purpose is to have people come in 
and read. Naturally we want to have it beautiful. 

Mr. Scrivener: Will it ever be the National Office? ! 

Dr. Todd: No, it will always be maintained in Boston. 

Mr. Scrivener: What would the office serve? 

Dr. Todd: This is an international office. 

Mr. Scrivener: You have one now. 

Dr. Todd: 1 will put it this way; until within the last 
four years the Washington office was maintained by Wash¬ 
ington Churches; coming on with the war it was found that 
the local office maintained by local churches was inadequate, 
therefore this was established as stemming directly from 
the Boston office. We represent the Mother Church, while 
we serve the local churches: neverthless, our mandate! is 





directly from Boston. We realize we must have somebody 
to deal immediately with the State Department, se- 
84 curing passports. During the war we had contact 
with the War Production Board, had to negotiate for 
various things; got goat skins from Arabia. 

Mr. Chamberlain: What use would you have for goat 
skins? 

Dr. Todd: For finer paintings. 

Mr. Scrivener: How many people are employed in the 
office now? 

Dr. Todd: Four. 

Mr. Scrivener: Are they the only people who will operate 
at 16th and Eye Streets? 

Dr. Todd: Immediately; as Mr. Wilkes suggested, event¬ 
ually the office might be larger, it might develop to ten 
people for our own administrative purposes; services of 
the reading room and museum naturally require some ad¬ 
dition, we mav need a librarian. Eventually we might rea- 
son something like twenty,—thirty, perhaps even forty. 
There is doubt whether we will want to undergo that ex¬ 
pense of maintaining the Washington staff to that extent. 

Mr. Nolen: I would like to ask why you feel it should be 
granted under Paragraph 30; it seems to me to be in the 
nature of an institution. A precedent established by this 
Board, a lot of cases of a more commercial character than 
this. Permitted under Paragraph 2 or 1, a nonprofit in¬ 
stitution, it might have some balancing protection for the 
surroundings. In securing additional property a more re¬ 
strictive use would be to your benefit. 

Mr. Wilkes: This thing, not without some trouble, in¬ 
volves some substantial responsibility on the part of the 
church. There has been considerable activity in property 
along lower 16th Street. The three owning combination 
would not give either an option or a contract conditioned 
upon zoning being obtained. It was finally con- 
So eluded, under the circumstances, they would purchase 
the property outright for some $200 and some Thous- 
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and Dollars. In view of the step they had to take, I am 
sure the church would feel greatly relieved if the Board 
would grant it under the three alternatives so they would 
have the least restriction devoting it to their own use; of 
course the use should be limited to the Christian Science 
activities. We will have to come back again before, it is 
expected, to many years with detailed plan of a monumental 
type of building to go on the corner. But for the time ele¬ 
ment, a sketch of the proposed building would have been 
presented. 

Mr. Clouser: Wouldn’t that be ample time to consider 
Paragraph 30? i 

Mr. Wilkes: Possible if we knew how long it would be; 
it involves a major financial operation. I am sure they 
would be relieved if they get it under two. 

Mr. Clouser: If the Board desires to operate under 2, 
exclusively, I take it the testimony is, all employees work¬ 
ing in the office will be engaged in philanthropic work? 

Mr. Wilkes: Both philanthropic and eleemosynary; we 
are qualified under both. One of the purposes in the manual 
governing, indicates the requirements of every branch 
church is that they must maintain a reading room, so that 
this is not only philanthropic bu(sic) religious, therefore 
included in the definition of such term. 

Mr. Coe: I question very much if under Paragraph 30, 
we could grant that display. It would create a precedent if 
questioned to decide what a window display is. 

Mr. Wilkes: The third floor will be devoted to offices our- 

A I 

poses, only the third floor. 

86 Mr. Clouser: As part of their normal activities? 

Mr. Wilkes: Yes. 

Mr. Clouser: There is no thought of renting out some 
of it to an out-and-out commercial enterprise? 

Mr. Wilkes: There is no objection to restricting the oc¬ 
cupancy of the property to activities of the church. 

Mr. Clouser: I can’t see what difference it will make so 
long as you are given a permit. 
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Mr. Wilkes: So long as we are given a permit to main¬ 
tain a library and office building use. In that connection, we 
would like also to have authority so granted that the win¬ 
dow display such as it (sic) typical of the window decora¬ 
tions throughout the Country, be permitted. 

Mr. Chamberlain: Sixteenth Street might well be an at¬ 
tractive location for the Washington headquarters of a 
large publication firm, might meet some of the provisions 
there; how would we be justified in permitting a display of 
this kind and deny the publication firm, provided there 
were no sale on the premises. 

Mr. Wilkes: Offhand it would. The dividing line would 
be, one is commercial, one is not. 

Mr. Coe: I don’t think such a dividing line is made under 
the regulation. 

Dr. Todd: I want to make clear, we are not in the real 
estate business. We have been offered properties, would 
have been in the position ot having to establish on the first 
floor, offices above, rent the rest of the building. We don’t 
want anybody else in that building, we want something we 
can occupy ourselves, all connected with the religious acti¬ 
vities of the church. 

S7 Mr. Wilkes: I think Number 2 is the safer of the 
three. Under Paragraph 30 we could have a flat 
sign on the wall advertising the occupancy, whihc(sic) is a 
church. 

Mr. Clouser: Normally this type of case would limit the 
sign not to exceed 144 square inches. 

Dr. Todd: How about something on the side? 

Mr. Clouser: Horizontal signs, we do not like. 

Mr. Wilkes: What Dr. Todd had in mind was a flat sign 
extending several feet further. 

Dr. Todd: Could we have one on 16th Street and one on 
Eye Streets? 

Mr. Clouser: That would be discretionary with the 
Board. (Board examines map) 
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Mr. Wilkes: There are a couple of alleyways there; it is 
not perfectly clear whether these are with it, so people come 
up 16th Street and walk around to the entrance on Eye 
Street. 

Mr. Scrivener: There is to be a concrete walk? 

Mr. Wilkes: Whatever is required by the City. We 
checked with the Department of Iiighwasy,(sic) they see no 
objection. We are required to make a deposit in order to 
cover any expense they might need. 

Mr. Harold W. Chadwick appeared at this time on bdhalf 
of Appeal #1950, which was called earlier in the meeting. 

Mr. Chadwick: This is a request for construction of a 
garage on the location of another garage. I understand 
the question involves the fact it is too close to the building 
line, that is Nebraska Avenue, can’t go out Nebraska 
Avenue. 

88 Mr. Nolen: What change will there in the loca¬ 
tion site, the size? 

Mr. Chadwick: It will be on the same spot, we will tear 

it down. i 

Mr. Scrivener: It will be the same size ? 

Mr. Chadwick: It will be two feet longer, back toward 
Nebraska Avenue. j 

Mr. Nolen: Will it be any higher? 

Mr. Chadwick: No. I 

Mr. Nolen: It will have the same type roof? 

Mr. Chadwick: (shows on map, the construction). 

Mr. Scrivener: What material? 

Mr. Chadwick: Wood. I 

Mr. Clouser: Will it be at least ten feet away from the 
house? | 

Mr. Chadwick: Yes sir. 

APPEARING IN OPPOSITION: 


None. 
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S9 PUBLIC HEARING—October 21, 1947 

Appeal #1958 

Mr. Clouser: 

I move that the following Order be entered: 
ORDERED: 

That the appeal of The Washington & Lee University, 
The College of William and Mary, and The American Na¬ 
tional Red Cross for permission to establish a non-profit 
institution of higher learning or culture devoted exclusively 
to the arts and sciences, or for permission to establish an 
office building, or for permission to establish a philanthropic 
institution at 1601 Eye Street, N.W., lot 800, square 185, 
be conditionally granted. 

As the result of an inspection of the property by the 
Board, and from the records and the evidence adduced at 
the hearing, the Board finds the following facts: 

(1) This appeal is made by the record owners on behalf 
of the First Church of Christ Scientist, contract purchaser. 
The plans of this organization are to use the existing build¬ 
ing for church office use, and to accommodate a reading 
room and various activities of the church including worship. 
Plans also include the use of the unimproved part of the 
land for off-street automobile parking. The building will 
be occupied for an indeterminate period of time without 
material alteration therein, the real purpose being to com¬ 
pletely raze, at some future time, the existing structure and 
to erect in lieu thereof a monumental building for the exclu¬ 
sive use of carrying forward the religious activities of the 
Church of Christ Scientist. 

(2) The organization is a corporate body under and in 
accordance with Section 1, Chapter 89 of the Public Statutes 
of Massachusetts which provide: 

“The deacons, church wardens, or other similar 
officers of churches or other religious societies, and 
the trustees of the Methodist Episcopal churches 
appointed according to the discipline and usages 



127 


thereof, shall, if citizens of this commonwealth, be 
deemed bodies corporate for the purpose of taking 
and holding in succession all the grants and dona¬ 
tions, whether of real or personal estate, made ! 
either to them and their successors, or to their re¬ 
spective churches, or to the poor of the churches. ” 


(3) This appeal has been filed under three alternate 
special exceptions of the Zoning Regulations, under each of 
which or under a combination of all three appellant con¬ 
tends it legally qualifies. These include paragraphs 1, 2, and 
30 of Part 2, Section XXIII, specifically being, 1, a non¬ 
profit institution of higher learning or culture devoted ex¬ 
clusively to the arts and sciences, 2, a philanthropic or ele¬ 
emosynary institution and 30, an office building in the 190- 
foot “D” Area District on a street not less than 160 feet 
in width. 


(4) There was no objection to the granting of this 
peal registered at the public hearing. 


ap- 


OPINION: This Board has held on two previous occa¬ 
sions that the recipient of donations exclusively for jthe 
furthersance(sic) of benevolent objects is a philanthropic or 
eleemosynary institution within the meaning of the Zoning 
Regulations. We believe, therefore, in view of the abpve 
facts, that the organization qualifies under paragraph 2 
and that it is unnecessary to rule on the alternative por¬ 
tions of the appeal. ; 

We are further of the opinion that the granting of this 
exception which includes a library or reading room and 
office building occupancy, a reading room window, limited 
signs indicating the intended use of the property, and acces¬ 
sory use of the unimproved rear portion for automobile 
parking, is entirely in harmony with the general purpose 
and intent of the Zoning Regulations and maps, and that it 
will not tend to affect adversely the use of neighboring 







128 


property in accordance with such maps and regulations, 
provided: 

(a) The reading room window, to be designed 
substantially in accordance with others already es¬ 
tablished by the Church of Christ Scientist in the 
District of Columbia, is located on the Eye Street 
side of the property. 

(b) That there be no lettering on the exterior 
windows or doors except as permitted under (a) 
above. 

(c) That there be no signs other than two plates 
or flat signs not exceeding 144 square inches in area 
each, bearing only the name and nature of the oc¬ 
cupancy, one of which shall be located on the Eye 
Street side of the property and the other on the 
16th Street side. 

(d) The cut in the existing wall shall not ex¬ 
ceed ten feet in width as shown on plat on file with 
the Board. 

Mr. Scrivener: I second the motion. Motion carried 
unanimously. 

91 EXHIBIT (q) 

PUBLIC HEARING—September 24, 1947 

The Chairman directed the Secretary to read the notice 
of Appeal irl938, which she read as follows: 

“1938. Appeal of Earl W. Shinn for permis¬ 
sion to erect an office building at 1151—16th Street, 
X.W., lot 821, square 197.” 

APPEARING IN FAVOR: 

Earl W. Shinn: 

Robt. L. McKeeva: 

Mr. Shinn: We own jointly the property at 1116—16th 
Street. We have filed an application asking permission to 
erect a new building in place of the little red brick building, 
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(Board examines sketch). We feel it will be an improve¬ 
ment. 

Mr. Clouser: Are you making provisions for outomobile 
parking? 

Mr. Shinn: Yes, in back. 

Mr. Clouser: How many cars will it take care of? 

Mr. Shinn: At least five. 

Mr. Coe: Will they be offices or stores? 

Mr. Shinn: No stores, we said non-commercial use. We 
are supposed to have a real estate office on the first floor, 
maybe a building association. 

APPEARING: 

Albert A. Jones, representing, 

Sterling Meade: I appear in favor of the change. 

Mr. Shinn: Out next step will be to confer with Dr. 
Meade. 

92 Mr. McKeeva: Suppose we want to make a three- 
story building? 

Mr. Clouser: I think so, the notice was published as an 
application for a building; you are submitting two-stories. 

APPEARING IN OPPOSITION: 

None. ? 

93 PUBLIC HEARING—September 24, 1947 
Appeal #1938 

Mr. Blake: 

I move that the following Order be entered: 

ORDERED: 

That the appeal of Earl W. Shinn for permission to erect 
an office building at 1151—16th Street, N.W., lot 821, square 
197, be granted for the following reasons and subject to the 
condition hereinafter set forth : 

(1) As the result of an inspection of the property by the 
Board, and from the records and the evidence adduced at 
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the hearing, the Board finds that no articles of commerce 
will be sold on the premises; that there will be no projec¬ 
tion beyond the front building line and no display or show 
windows used; that there will be no neon or gas tube signs 
or displays used, and that no permitted sign will extend 
beyond the front wall of the building. 

(2) The Board is of the opinion that this exception will 
be in harmony with the general purpose and intent of the 
Zoning Regulations and map, and that it will not tend to 
effect adversely the present character and future develop¬ 
ment of the neighborhood, and will not result in dangerous 
or otherwise objectionable traffic conditions, provided: 

(a) No signs of any kind other than a nameplate 
not to exceed one square foot in area will be 
permitted. 

(b) There was no objection to the granting of this 
appeal registered at the public hearing. 

Mr. Clouser: I second the motion. Motion carried un¬ 
animously. 

94 EXHIBIT (r) 

PUBLIC HEARING—June 25, 1947 

The Chairman directed the Secretary to read the notice 
of Appeal #1873, which she read as follows: 

“#1873. Appeal of the Teck Construction Com¬ 
pany for permission to use property at 1020—16th 
Street, X. \Y., lot 17, square 184, as an office build¬ 
ing.” 

APPEARING IN FAVOR: 

C. W. Donaldson: The Teck Construction Company and 
the Mt. Vernon Mortgage Company own the property. 
There will be no structural changes, only what the Building 
Inspector requires. The business is in the nature of a bank¬ 
ing business, first mortgage. 

Mr. Clouser: When was it erected, about? 
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Mr. Donaldson: I imagine about twenty some odd years 
ago, probably more than that. 

Mr. Clouser: I was thinking about the live load. 

Mr. Donaldson: There will be no live load, there are only 
about fifteen people in the organization. j 

Mr. Clouser: That is not why, what kind of load will it 
carry? \ 

Mr. Donaldson : It is a rooming house now. 

Mr. Clouser: In other words, you haven’t checked. 

Mr. Donaldson: No sir. j 

Mr. Chamberlain: Is the occupancy residential? 

Mr. Donaldson: Yes sir. 

Mr. Clouser: How many stories is it? 

Mr. Donaldson: Four stories. 

Mr. Clouser: Any approval we might, it is my sugges¬ 
tion the Building Inspector might call for reinforcement; 
Mr. Donaldson: We appreciate that. 

Mr. Clouser: There will be no changes inside? 

95 Mr. Donaldson: No structural changes at all. 
(Board examines plans). 

APPEARING IN OPPOSITION: j 

None. j 

96 PUBLIC HEARING—June 25, 1947 

! 

APPEAL #1873 I 

i 

Mr. Clouser: 

I move that the following Order be entered: 

ORDERED: | 

That the appeal of the Teck Construction Company for 

permission to use property at 1020—16th Street, N.W., 
lot 17, square 184, as an office building, be granted for the 
following reasons and subject to the condition hereinafter 
set forth: 
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(1) As the result of an inspection of the property by the 
Board, and from the records and the evidence adduced at 
the hearing, the Board finds that no articles' of commerce 
will be sold on the premises; that there will be no projection 
beyond the front building line and no display or show win¬ 
dows used; that there will be no neon or gas tube signs or 
displays used, and that no permitted sign will extend be- 
vond the front wall of the building. 

(2) The Board is of the opinion that this exception will 
be in harmony with the general purpose and intent of the 
Zoning Regulations and map, and that it will not tend to 
affect adversely the present character and future develop¬ 
ment of the neighbohood, and will not result in dangerous 
or otherwise objectionable traffic conditions, provided: 

(a) No signs of any kind other than a nameplate 
not to exceed one square foot in area will be 
permitted. 

(3) There was no objection to the granting of this ap¬ 
peal registered at the public hearing. 

Mr. Blake: I second the motion. Motion carried un¬ 
animously. 

97 EXHIBIT (s) 

The Chairman directed the Secretary to read the notice 
of Appeals it 1960, which she read as follows: 

“1960. Appeal of Joseph Tueei for permission 
to continue operation of temporary automobile 
parking lot at 91S-20— 16th Street, N. W., lot 813, 
square 185.” 

APPEARING IN FAVOR: 

Joseph Tucci, 

315 II Street, N. W.: I own the property at 918-20—16th 
Street, N. W. The last hearing I appeared before you, you 
gave me permission to operate a temporary parking lot. 
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until such time I could build; so far conditions as (sic) bad, 
if not worse; I would like to have a continuance. 

Mr. Coe: When do you think you will build? 

Mr. Tucci: I would like to build as soon as I could. 

{ 

Mr. Clouser: Do you have any plans prepared? 

Mr. Tucci: Yes. 

Mr. Clouser: How far have you progressed? 

Mr. Tucci: They are in the working stage now. I have 
got all the plot plans, elevations going. 

Mr. Coe: What sort of building do you plan? 

Mr. Tucci: An office building. 

Mr. Clouser: Will one year be enough? 

Mr. Tucci: I think so. 

I 

APPEARING IN OPPOSITION: 

None. 

98 PUBLIC HEARING—November 25,1917 

Appeal if 1960 
Mr. Clouser: 

I move that the following Order be entered: 

ORDERED: | 

That the appeal of Joseph Tucci for permission to con¬ 
tinue operation of the temporary automobile parking lot at 
918-920—16th Street, N.W., lot S13, square 185, be condi¬ 
tionally granted. 

(1) As the result of an inspection of the property by the 
Board, and from the records and the evidence adduced at 
the hearing, the Board finds that this proposed use is reas¬ 
onably necessary and convenient to the neighborhood, and 

that its continued use will not interfere unreasonablv with 

%• 

the most appropriate use of neighboring property under 
the zone plan as parking space in this area is at a premium, 
and there are hotels, Government buildings and commercial 
enterprises in close proximity to this lot. 



(2) There was no objection to the granting of this ap¬ 
peal registered at the public hearing. 

This Order shall be subject to the following condition: 

(a) Permit shall issue for a period of one year, but 
shall be subject to renewal in the discretion of 
the Board upon the filing of a new appeal in 
the manner prescribed by the Zoning Regula¬ 
tions. 

Mr. Scrivener: I second the motion. Motion carried 
with Mr. Nolen not voting. 

99 EXHIBIT (t) 

PUBLIC HEARING—February IS, 1948 

* * * 


The Chairman directed the Secretary to read the notice 
of Appeal if2040, which she read as follows: 

“2040. Appeal of Jos. Tucci for permission to 
erect an office building and bank, at 918-30—16th 
Street and 1602 K Street, N. IV., lots 811, 812, and 
813, square 1S5.” 

APPEARING IN FAVOR: 

Jas. C. Wilkes, Attorney: 

100 PUBLIC HEARING—February IS, 1948 

Robert Scholtz, Architect: 

Mr. Wilkes: May it please the Board, this is an applica¬ 
tion of Mr. Jos. Tucci to have erected at the south and west 
corners of 16th and K Streets, N. W., an office building. 
Mr. Robert Scholtz, the architect, is here, has plans which 
have been on file, also have a copy of the floor elevations. 
I might say Mr. Tucci has tried to get additional land on the 
K Street side; it is either not for sale, in one; another such 
a price it is not economical; as to another lot the Gordon 


Hotel, on the 16tli Street side, it is not for sale. So in¬ 
volved with the situation, they cannot expand additional 
holdings. The building does not contemplate making profi- 
sions for any parking, within the building. The K Street 
side is such that it is best not to attempt to have that park¬ 
ing coming out on that side of the block, by reason of the 
bank angle; the other thing is the alley, which is a blind 
alley on K Street, is only fifteen feet wide, K Street coming 
directly out runs into a very narrow stretch between a curb 
and the sudden parking strip which divides the general 

highway from the - highway, and it is believed it 

would not be a good plan, not practicable to have any park¬ 
ing empty out into that small area. In addition, also, the 

-park buses right at this corner. 

Coming to the corner from the west, along the south side 
of K Street, turn and go down 16th Street. It is also quite 
incompetent having any ramp come in, going out l6th 
Street. Insofar as there is heavy traffic along 16th Street 

and we can place only forty-eight a- foot on that 

side, Mr. Scholtz made the conclusion, felt it was not prac¬ 
ticable to have a ramp go down 16th Street along the 
souther wall, coming back towards 16th Street and the 16th 
Street frointage of the building. Any ramp going down 
there would have to be based upon cars going up and hav¬ 
ing the car coming down there waiting. The plans as 
proposed contemplate the use of the first fioor as a banking 
room and a lobby for the building, as shown by plans, 


which are on file. The basement also involves the use of 


part of the space as a banking vault, and heating and air 
conditioning for the entire building, and service 
101 rooms. The building will be an eight-storv building, 
will conform all contemplated egress provisions of 
the Building Code. j 

Mr. Nolen: What would be its normal occupancy? 

Mr. Wilkes: The plan is that there would be occupancy 
on the basis of selling one floor to a tenant, so far as it is 
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practicable. The plan is to offer the property, it is be¬ 
lieved it could be rented to a trade association, national 
associations and organizations; and it is contemplated that 
the maximum tenancy in the building would be twenty ten- 
ants. 

Mr. Nolen: How many people? 

Mr. Scholtz: I wouldn't put it on that basis, but I think 
about fifty people to the floor. 

Mr. Clouser: That would be the maximum? 

Mr. Wilkes: A maximum of 400 people. The owner is 
entirely agreeable that the permission requested be made 
subject to the conditions expressed in sub-paragraph 30 of 
the regulation, in that no articles of commerce should be 
sold on the premises, no projection beyond the front build¬ 
ing line, no display or show windows, no neon signs or dis¬ 
play. 

Mr. Scrivener: You mean externally? 

Mr. Wilkes: So that they be seen from the street. 

Mr. Nolen: You didn’t mean in offices? It has been my 
experience where tubes have been installed in existing 
buildings, new office buildings up at 18th and M Streets, in¬ 
stalled even in the rooms, are very obvious from the street, 
might as well be on the front of the buildings. I think the 
terms of the provision of the regulation would include where 
thev are reallv directly or indirectly observed from the 

* V V W 

street. 

Mr. Wilkes: I have little doubt, but frankly thought the 
same condition prevailed as prevails in the case of accessory 
to hotels in residential area. The regulation, I believe as 
interpretated,(sic) has attempted to provide that there will 
be no signs seen from the outside, in general, no sign 
102 activities from the outside. 

Mr. Nolen: In other words, we would contend, 
lighted(sic) every office with neon would.be one of the best 
way to make 16th Street one of the “white ways”? 

Mr. Wilkes: Do you have in mind illumination of the of¬ 
fices, or advertising? 


Mr. Nolen: Of the office purposes. 

Mr.’Scrivener: Such as 18th and M Streets? 

Mr. Nolen: It would be just that; not the kind of lighting 
you would expect for residential use. 

Mr. Scholtz: If (sic) will be just ordinary fixtures, as 
provided. 

Mr. Chamberlain: You might recall the establishment 
of Hillyer Place, they were opposed to neon lights. 


Mr. Nolen: For example, I would think it would be ob¬ 
jectionable to the occupants of the Gordon Hotel. 

Mr. Scholtz: They are all executive offices, don’t think 
they will have neon lights. 

Mr. Wilkes: I think the regulation providing in specific 
office buildings and banks, it seems to me ordinary neon 
lighting would be used. I thought the question was directed 
to some advertising on the inside, seen from the outside. 
The owner unfortunately is out of the city. Mr. Scholtz 
might commit himself. 

Mr. Scholtz: I think they would accept. 

Mr. Wilkes: I suppose putting in a lot of lights would 
have the same result. You think the owner would be per¬ 
fectly willing to have that inserted? 

Mr. Scholtz: I think so. 

Mr. Wilkes: There are some practical difficulties. The 
Gordon Hotel has footings about four feet below the curb 
line of 16th Street, it involves fairly expensive underpinn¬ 


ing. 

Mr. Nolen: Tell us someabout(sic) the treatment of the 
exterior. 

Mr. Scholtz: It will be black granite, limestone. 
103 Mr. Nolen: What about the airconditioning? 

Mr. Scholtz: There will be airconditioning. 

Mr. Wilkes: The airconditioning would be in the base¬ 
ment, under plans submitted. 

Mr. Chamberlain: I assume you mean the part of the 
ground floor to be used by the banking establishment is 6ff 
over here, (points out on map) 
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Mr. Nolen: Is there any reason why the stone facing: 
can't be extended above the eye level, can’t be worked out 
from the architectural standpoint,(sic) some architectural 
design ? 

Mr. Scholtz: I think so. 

Mr. Wilkes: So that you will have normal windows? 

Mr. Scholtz: That is right. 

Mr. Wilkes: It is certainly true in recent construction 
of banks. The Commision I think, felt what the Board 
would have to consider might not be the tenant, but the bank 
use some time reverting to office use, in which case thev 
wouldn't want to see into offices at street level. Actually 
two banks have evidenced interest in this space. Of course, 
a lot of things have to be done; get permission from the 
Controller of Currency. I feel sure it will be rented to 
one of two large downtown banks. 

Mr. Nolen: It comes within the 90’ height? 

Mr. Wilkes: Yes sir. 

Mr. Nolen: (Board examines plat). This masonry front, 
what is the total height? 

Mr. Scholtz: Nineteen feet. 

Mr. Chamberlain: I believe you said something about 
air conditioning. 

Mr. Scholtz: Yes sir, it will be in the basement. 

Mr. Nolen: Your service to the building comes in where? 

Mr. Scholtz: Off the allev. 

Mr. Nolen: There is no drive-in from any entrance? 
104 Mr. Scholtz: No drive-in. 

Mr. Nolen: I notice also, grass treatment of the 
yard between the sidewalk and the building. 

Mr. Scholtz: There is about forty feet. 

Mr. Nolen: K Street, is all sidewalk back to the build¬ 
ing, the 16th Street side? 

Mr. Scholtz: It is all grass. 

Mr. Nolen: There is considerable possibility of plant¬ 
ing? 

Mr. Scholtz: The same as the Staffer Hotel. 



Mr. Nolen: There is no plan for planting the yard? 

Mr. Scholtz: No. 

Mr. Wilkes: No. 

Mr. Nolen: The kind of tenants considered for this 
building, is it likely there will never be any cars? 

Mr. Wilkes: Mr. Scholtz will have to answer that; 
whether or not the tenants contemplated for this building, 
whether or not they are likely to have many cars. 

Mr. Scholtz: From my experience in the Barr Building, 
they will all have chauffeurs; they all have Cadillacs, big 
cars. 

Mr. Wilkes: In that connection, Mr. Scholtz is prepared 
to offer in evidence the abundance of parking lots. That is 
substantially the same as those shown in the exhibit officer 
on behalf of Mr. Hyman’s case, except that the area em- 
barassed is not quite as far shown as where Mr. Hyman’s 
is made up from personal inspection. 

Mr. Scholtz: That is right, (points out the capacity of 
each garage; the S & H, 600; the Staffer, 450; 80 in the 
Investment Building. 

Mr. Coe: They are not all vacant; do you have a memor¬ 
andum prepared showing on this plat that there are spaces 
available for 2500 cars. What we are more interested is 
how many vacancies are there. 

Mr. Wilkes: I can say from personal knowledge 
105 for several years, space went begging; I assume 
today it is different. 

Mr. Nolen: When the regulation was being considered 
by the Zoning Commission, one of the please was for it, 
it would result in getting monumental construction. There 
is no definition what they meant, but think it is usual feel¬ 
ing it is something unique and unusual, typify some of the 
Government buildings, other buildings. In previous case 
heard, they attempted to follow the style and treatment of 
St. Johns across the way; 1 woundercd if you had given any 
thought to treatment where it might be more harmonious 
rather than so strictly modern; for example, I heard some- 
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one, whose opinion is valued, refer to the Carlton Hotel as 
one of the finest. 

Mr. Sclioltz: That is a matter of opinion. I followed 
the owners instructions, he wanted something more modern. 

Mr. Wilkes: This in general conforms with the archi¬ 
tecture of the Statler? 

Mr. Scholtz: Yes sir; in fact, the Government designs 
want it plainer. 

Mr. Chamberlain: What is the ownership from east to 
Avest ? 

Mr. Scholtz: The old Tompkins Building. 

Mr. Chamberlain: Is there any prospect of the property 
being extended? 

Mr. Scholtz: We took into consideration the price; the 
owner first bought the lot on 16th Street, made an effort to 
get the K Street side, but the price Avas too high; the other 
was not interested in selling. 

Mr. Nolen: Are you providing any windows? 

Mr. Scholtz: Yes, we are. 

APPEARING IN OPPOSITION: 

None. 

* * * 

106 Appeal #2040 

Mr. Chamberlain: 

I move that the following Order be entered : 
ORDERED: 

That the appeal of Jos. Tucci for permission to erect 
an office building and bank, at 918-30—16th Street, and 1602 
Iv Street, N.W., lots 811, 812, and 813, square 185, be denied 
without prejudice. 

As the result of an inspection of the property by the 
Board, and from the records and the evidence adduced at 
the hearing, the Board finds the following facts: 
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(1) Appellant’s property is unimproved with frontages 
of 50.9 feet on K Street and 128.62 feet on 16th Street 
The lot contains an area of 9,478 square feet. Contiguous 
property to the west on K Street is located in a first com¬ 
mercial district and improved with a business building. 
Adjacent property to the south on 16th Street is zoned 
residential and is improved with the Gordon Hotel. The 
alley system in this square precludes through circulation 
of vehicular traffic in that there is only one outlet 15 feet 
in width opening onto K Street approximately 50 feet west 
of appellant’s land. A part of his property being lot 813 
abuts a 24 foot public alley. Nearby improvements include 
the Carlton Hotel and the Statler Hotel at the southeast 
and northeast corners of 16th and K Streets, respectively. 

(2) Appellant proposed to erect on this property an 
eight-story office building with the bank on the first floor. 
A mezzanine floor extending north from the south line of 
the property is also proposed. 

(3) Plans also show that the building will occupy ap¬ 
proximately 100% of the lot and that there are no provisions 
for off-street parking facilities. 

(4) There was no objection to the granting of this ap¬ 
peal registered at the public hearing. 

OPINION: . I 

i 

The Board is of the opinion that the use proposed, parti¬ 
cularly the bank provided for the first floor, might tend to 
result in dangerous and otherwise objectionable traffic 
conditions on both 16th and K Streets which form the in¬ 
tersection of two of the most heavily traveled streets in 
the District of Columbia. 

In view of the possibility of the construction of an office 
building without banking facilities, which might tend to 
reduce the traffic conditions referred to, this Order is 
drawn without prejudice against refiling at any time for an 
office building only. 
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Mr. Nolen: I second the motion. Motion carried with 
Messrs. Scrivener and Clouser dissenting. 

Mr. Scrivener: I disagree with the finding of the maj¬ 
ority, being of the opinion that due to the inadequate alley 
facilities existing in this square, and the unusual size and 
shape of the lot, that any provision for off-street parking on 
this property would in itself create a dangerous and objec¬ 
tionable traffic condition over and beyond an order eliminat¬ 
ing such a requirement. 

Concurring: Mr. Clouser. 

107 EXHIBIT (u) 

PUBLIC HEARING—June 16, 1948 

The Chairman directed the Secretary to read the notice 
of Appeal #2146, which she read as follows: 

“2146. Appeal of Joseph Tucci for permission 
to erect an office building at 918-30 Sixteenth Street 

and 1602 K Street, N.W., lots 811, 812, and 813, 
square 185.” 

APPEARING IN FAVOR: 

Jas. C. Wilkes, Attorney: 

Jos. Tucci: 

Robt. Scliolz, Architect: 

Mr. Wilkes: May it please the Board, this involves a 
renewal of an application to build an office building on the 
southwest corner of 16th and K Streets, N. W.; involves two 
changes from the previous application, Appeal #2040. In 
the first place, it involves a different set of plans, as far 
as the use and layout of the first floor. In that connection, 
it involves full compliance with suggestions made by Fine 
Arts Commision. The second new situation; upon the lots 
there were two houses, those houses, as stated to the Board 
at the last hearing, have actually been razed. I might sav 
that there came to the owner of the property, Mr. Tucci, 
some observation that there has been parking over on the 
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new lot, no permission would be granted for the parking of 
automobiles. He asked me to state he is getting new rental, 
instructed the tenants not to use it for parking; he will in¬ 
sist that there be no encroachment over. As it is, one per¬ 
mission was granted for the parking lot in a previous case, 
.#2040, February 18, 1948, deferred, sent to the Fine Arts 
Commission. Mr. Scholtz prepared a set of new plans 
which are herewith presented, (presents plans). In Exhibit 
‘‘A”, with respect to which the plans are changed, 
108 are those recommended by the Fine Arts Commis¬ 
sion ; one being that the principle material for con¬ 
struction be limestone, the plans are so prepared; number 
two, that there be granite base, the trim around the en¬ 
trance be of light color; number three, the projecting, over¬ 
hanging partition be omited; number four, that a belt be 
carried around the building below the windows. The Zoning 
Board added a suggestion number five, from a memo se¬ 
cured from the Zoning Board added a suggestion number 
five, from a memo secured from the Zoning Office, that 
there be at least two spaces for loading and unloading. If 
it is shown there is a necessity, it could be provided, but 
Mr. Scholtz and the owner feel that the only time two spaces 
would be really usable, would be when the tenants are 
moving in, feel that one would be adequate to take care of 
it when the building is completed. There was something 
about the trees, having to preserve the trees. The Board 
also made a recommendation that there would be adequate 
provisions for parking; as the Board will recall, the build¬ 
ing is such, L in shape, that it would be extremely difficult 
to provide parking, would be necessary to ramp down from 
the alley, come in at a forty-five degree angle. The build¬ 
ing is too narrow as it is. It would economically unsound, 
the fifteen foot alley is a deadend, leads out onto K Street, 
principally where it is very narrow between the southern 
parking and southern curb; and just beyond the entrance 1 to 
the alley, get ween the alley and 16th Street is a terminal 


and beginning point for bus service, which runs down to the 
parking area. It is felt that there would be a decided 
traffic hazard involved. Mr. Cafritz has a large property, 
will use the alley. It is felt it would be quite unwise to 
have any entrance to the garage from a ramp off 16th 
Street because of traffic. I should like to point out, 

109 one thing, just off 16th Street, around the corner on 
K, I, L Streets, next door to this property, next door 

to it, an office building may be built without any require¬ 
ment, eithout(sic) off or on parking. There is no require¬ 
ment for parking space for downtown office buildings. 

Mr. Scrivener: There is under what we are acting; 
something was said about traffic. 

Mr. Wilkes: I submit with as complete confidence I can 
as a lawer, if the Zoning Commissioners intended by the 
language used were to exclude any office building, any bank 
building on 16th Street that wouldn’t have provisions for 
parking, they would have to as a matter of law, spell it 
out in English. 

Mr. Scrivener: I think you are right, but we have to pay 
attention to traffic conditions. 

Mr. Wilkes: A hotel may be built without coming to the 
Zoning Commission or this Board; we believe a hotel with 
all the traffic incidental would be very much worse than this. 

Mr. Nolen: Isn’t it true that a hotel takes care of the 
problem othersis(sic); in this case, it is a public problem. 

Mr. Wilkes: There are a lot of hotel owners with a lot 
of different ideas; there is the Statler across the street, 
recently built, has absolutely no provisions for parking. 

Mr. Coe: The only hotel downtown, put up in recent 
years, has in one way or another provided those facilities; 
though no (sic) so required by any regulation as such. 

Mr. Scrivener: It seem (sic) to me parking is worst at 
16th and K. 

110 Mr. Wilkes: With this particular layout, I submit 
traffic conditions would be much worse with offstreet 

parking. The owner made a number of effective efforts to 
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purchase contiguous property, but the owner of that prop¬ 
erty wants what this owner of property feels is too much 
for this type of investment. He has no alternative but to 
try to improve his property in some legal way. There is a 
tremendous amount of off-site parking facilities in this area. 
I hand you Exhibits B and C which were introduced before 
in this case and iif the Hyman case, Case #2017. I should 
like to have the Board consider the evidence in both Case 
#2017 and #2040 insofar as it relates to two things; the 
available parking space, and the actual use of other prop¬ 
erties, for office use on 16th Street, between H and Eye 
Streets. I would like to say, zoning doesn't involve the 
exercise of some individual, which is esthetically good for 
the city, or economic, it involves the taking away of the 
property rights of the owner. I confidentaly submit, if 
this matter should be called to the attention of the court, 
there is no conceivable basis upon which the court could 
substantiate the elimination of an office building of this 
character from 16th and K Streets, based upon the fact it 
didn’t have parking facilities on or off site. The Zoning 
Commission has said in plain language that all streets of 
160 foot width, 90’ “D” Area, practically spelling out 
lower 16th Street, you can build office buildings and banks. 
There are some limitations, and we have met them. I sub¬ 
mit it is only a determination of this Board to go beyond the 
regulation permitting it to say how it will affect adversely 
the future character, result in dangerous or otherwise traf¬ 
fic conditions. This Board is trying to control the 
111 esthetic development of 16th Street and can’t legally 
do it. I submit because this owner is in a very dif¬ 
ficult position, he can’t expand to the south, can’t expand 
along K Street, because the price is prohibitive. The only 
economic use is one we believe the Zoning Commission 
about 1947 specifically invited. He respectfully urges this 
Commission give permission to build this building. Entire¬ 
ly unsolicited General McCoach hands to me a letter from 
the Chas. Thompkins, a life long resident, knows a good 
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deal about Washington, certainly one of our respectable 
citizens (reads letter). We have Mr. Scholz here, there 
may be some questions you would like to ask, particularly 
insofar as compliance with the Fine Arts Commission. 

Mr. Scrivener: What is the proposed use of the main 
floor? 

Mr. Scholz: For display. 

Mr. Scrivener: By display, you mean on the floor? 

Mr. Scholz: That is right. There will be nothing shown 
on the outside. It is five feet six from the floor. 

Mr. Wilkes: The stone work comes up five feet six above 
the curb level ? 

Mr. Scholz: That is right, it is about six foot, six from 
the sidewalk. 

Mr. Nolen: Is it office building use? 

Mr. Scholz: I think so, I think there is a client interested 
in machine display. 

Mr. Nolen: Suppose they should have a motor boat show, 
they would be showing new models? 

Mr. Sholz: They won’t have that. 

Mr. Nolen: It it your contention it is allowable under 
the regulation? 

112 Mr. Scholz: It is for display to show to the com¬ 
pany. 

Mr. Clouser: Provided they have office building in there. 

Mr. Scholz: Certainly. 

Mr. Wilkes: The Pan American Airlines is interested 
from the point of view having a deluce office, the sale of 
tickets; it will be very occasion compared with that pos¬ 
sibly done in some other because the flights are long. It is 
extremely difficult to go out and get a tenant who is willing 
to commit himself before telling how much the rent will be; 
a building of this purpose will take many many months to 
build, if authorized by the Board of Zoning Adjustment; 
it is quite difficult to get beyond the realm of prospective¬ 
ness. 

Mr. Chamberlain. You are saying the final use as offices 
is yet undetermined? 
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Mr. Wilkes: You determined so far as the specific use, 
the owner has in mind as to the rental of all the area. 

Mr. Chamberlain: Referring to Pan American as pos¬ 
sible tenants? 

Mr. AYilkes: As one interest. 

Mr. Chamberlain: Is it significant there are only two ele¬ 
vators in a building of this size: 

Mr. Wilkes: That is right. 

Mr. Chamberlain. Why is it significant. 

Mr. Wilkes: Because it is more traffic than you would 
have it you had a government or institutional occupancy. 
Permission was granted for occupancy of the first floor, sub¬ 
ject to specific control as to occupancy, control over the 
advertising in the windows on the first floor. There 
113 was some suggestion at the last hearing that the new 
lights, such as we have here, gave a lot of light 
from the building, might not look nice on 16th Street, might 
not look nice on Connecticut Avenue. I respectfully sub¬ 
mit that has been decided by the Zoning Commission', I 
don't think the Board can say they don’t want lights shin¬ 
ing out the windows. 

Mr. Scrivener: Unless we can say it will affect the neigh¬ 
borhood adversely. 

Mr. Wilkes: You actually accept rooming houses. 

Mr. Scrivener: They are actually residential uses. 

Mr. AYilkes: You can go from the Circle all the way 
down, there is the National Geographic Society. The Edu¬ 
cational Association, several office buildings. You have 
granted three with absolutely unrestricted use as to the 
type of office building. I refer to the Reiner case, the third 
building north at L Street on the west side of the street; 
refer to the building contiguous and immediately north' of 
the Hyman building, directly across the street from the 
Statler Hotel; refer to application made by Mr. Shinn and 
others, you gave unrestricted use for office buildings, gave 
permission without control. Air. Reiner’s is an eight story 
building, is used at the present time by an insurance com- 
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pany, but can be used under your Order for any office pur¬ 
pose. 

Mr. Coe: You wouldn’t consider in any case there was a 
traffic problem. 

Mr. Nolen: Those were existing buildings. 

Mr. Wilkes: Yes, they were; you are talking of the 
Hyman building, you gave one unrestricted use next door, 
and denied him the use. 

Mr. Coe: The conditions vou find vary in decree, the 
size, the occupancy 

Mr. Wilkes: I am confident that this Board, for which 
all of Washington has the highest respect, is trying 
114 to protect Washington against the use of property 
along 16th Street for offices and banks, and the Zon¬ 
ing Commission in the regulations has said it can be done. 

Mr. Coe: The Board has certain limitations. 

Mr. Wilkes: When you rule that the use will affect ad¬ 
versely the present character or future development of the 
neighborhood, or result in traffic conditions, that is really 
stating conclusions. 

"Mr. Coe: Conclusions which the Board has to find as re¬ 
sult of the regulation. 

Mr. Wilkes: What facts exist there that don’t exist in 
the other places, permits you to say you must have on-site 
parking or else there will not be given permission to erect 
an office building. I searched my memory for any condi¬ 
tions seen and fail to see any fact you can support that 
conclusion with. 

Mr. Chamberlain: That regulation has primarily set up 
to take care of the lower 16th Street area, you have at Tv 
Street, not only now, but every prospect of being an in- 
creasinglv heavily traveled area. 

Mr. Wilkes: I followed you carefully, I know what you 
have in mind in connection with K Street, I have been over 
it with Captain Whitehurst, I use 16th Street every day I 
come to the office, my office is at 14th and K Streets, what 
you say with respect to 16th and Iv I believe can be as 
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fully said with respect to 14th and K, where you can build 
an office building. On this very corner you can build a 
hotel which involves a greater traffic hazard. An apartment 
can be built there, where people live twenty-four hours a 
day, own an automobile. 

Mr. Scrivener: The Board must take traffic hazards into 
consideration. 

115 Mr. Wilkes: I submit this, the traffic hazard will 
be much greater if this property would be improved 

by either a hotel or apartment house, an office building 
doesn’t not attract objectionable traffic. I might agree if 
the owner came in on this site with parking in the basement 
or sub-basement, or both, if might create a situation. I 
can’t see how requiring on-site parking relieves the situa¬ 
tion. 

Mr. Scrivener: I think it is an argument you should 
make. 

Mr. Wilkes: We are willing to rent reasonable space in 
a garage, say for twenty cars, but that just takes the space 
away from someone else, doesn't help the situation. I 

Mr. Xolen: Can you tell a little bit more about the first 
floor use? ; 

Mr. Sholz: We are going to rent it for a period of ten 
years. There will be no show windows, nothing to be sold; 
that is the kind of thing we want on the first floor. I have 
enough people lined up to fill it. 

Mr. Coe: We will take it under consideration. 

APPEARING IN OPPOSITION: ! 

None. 

116 Appeal #2146 

I move that the following Order be entered: 
ORDERED: 

That the appeal of Joseph Tucci for permission to erect 
an office building at 918-30 Sixteenth Street and 1602 K 
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Street, X. \\., lots Sll, S12 and S13, square 185, be condi¬ 
tionally granted. 

As a result of an inspection of the property by the Board 
and from the records and the evidence adduced at the hear¬ 
ing, the Board finds the following facts: 

(1) Appellant’s property is unimproved with frontages 
of 54 feet on K Street and 128.02 feet on 16th Street. The 
lot contains an area of 9,478 square feet. Contiguous prop¬ 
erty to the west on K Street is located in a first commercial 
district and improved with a business building. Adjacent 
property to the south on 16th Street is zoned residential and 
is improved with the Gordon Hotel. The alley system in 
this square precludes through circulation of vehicular traf¬ 
fic in that there is only one outlet 15 feet in width opening 
onto K Street approximately 50 feet west of appellant’s 
land. A part of his property being lot 813 abutts a 24 foot 
public alley. Nearby improvements include the Carlton 
Hotel and the Statler Hotel at the southeast and northeast 
corners of 16th and K Streets, respectively. 

(2) The appellant proposes to erect on this property an 
eight-storv office building with a mezzanine floor extending 
north from the south end of the property. It was indicated 
at the hearing that the intention, if feasible, is to obtain 
tenants of the type who would each use at least one full floor 
of the buiding. 

(3) In view of the shape and size of the lot, a basement 
parking garage under this proposed building would re¬ 
quire either ramps on an unusually steep grade or elevator 
lifts to and from the parking garage. 

(4) There was no objection to the granting of this appeal 
registered at the public hearing. The appeal was on the 
other hand supported by a property owner diagonally op¬ 
posite on the east side of 16th Street who is of the opinion 

that the type of development contemplated and simi- 
117 lar appeals should be encouraged if the development 
in each instance harmonizes with the present char- 
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acter of 16th Street, and does not violate the intent of the 
Regulations. 

(5) The evidence shows that there will be no articles of 
commerce sold on the premises, that the plans do not pro¬ 
vide any projection beyond the front building line, that 
there will be no show windows, used, no signs used, and that 
there will be no neon or gas tube displays used on the prop¬ 
erty. 

OPINION: 

The Board is of the opinion that the development pro¬ 
posed will be in harmony with the general purpose and in¬ 
tent of the Zoning Regulations and maps and will not tend 
to affect adversely the present character and future devel¬ 
opment of the neighborhood, subject to compliance with the 
conditions hereinafter set forth. 

The Board also is of the opinion due to the inadequate 
alley facilities existing in this square and the unusual size 
and shape of the lot that any provision for off-street park¬ 
ing on this property would result in dangerous and objec¬ 
tionable traffic conditions in the alleys aforementioned and 
on both 16th and K Streets which form the intersection of 
two of the most heavily traveled streets in the District of 
Columbia. 

This Order shall be subject to compliance with the fol¬ 
lowing conditions: 

(a) Approval of final plans by the Board prior to 
the issuance of the permit, and upon submis¬ 
sion to the Commission of Fine Arts for an 
opinion of the plans therefor, insofar as they 
relate to appearance, color and texture of ma¬ 
terials of exterior construction, prior to such 
approval. 

(b) The windows and entrances on the first floor 
shall be re-designed to provide an architect- 1 
ural treatment which will eliminate the “dis- ! 
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play’’ character indicated by the present 
plans. In this connection, the Board sug¬ 
gests that the windows be narrowed to har¬ 
monize with windows located on the upper 
floors and that the sills be raised to above eye 
level. 

(c) There shall be provided at least one off-alley 
loading space for commercial traffic. 

118 (d) The type and conditions of the first 

floor tenancy shall be approved by the 
Board prior to issuance of occupancy permit. 

(e) The following conditions concerning the de¬ 
sign of the building of record in appeal ^£2040 
formally suggested bv the Commission of Fine 
Arts and others informally suggested by the 
Board shall be complied with insofar as they 
do not conflict with the terms of this Order. 
These conditions are enumerated as follows: 

1. That the principle material of construction be 
limestone. 

2. That the granite base and granite trim around 
the two entrances be of a light color (Chelms¬ 
ford pink or equal granite). 

3. That the projecting or overhanging metal 
sheds at the two entrances be omitted. 

4. That a belt-course of satisfactory design be 
carried around the building just below the first 
floor windows, as indicated on the sketch and 
as shown in section on the “K” Street eleva¬ 
tion only. 

5. That the south side be finished in limestone. 

6. That there be some opaque treatment of the 
first floor, to eye level. 

119 Appeal ir2146 

I move that the following Order be entered: 
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ORDERED: 

That conditions imposed in the appeal of Joseph Tucci 
for permission to erect an office building at 918-30—16th 
Street and 1602 K Street, N. \V., lots 811, 812, and 813, 
square 185, approved on October 20, 1948, be modified and 
amended in the following detail: j 

(1) The south side of the building, which required 
a finished limestone facing over its entire 
depth, may be finished in whitefaced brick, ' 
except for a limestone return of at least twenty 
feet west of the 16th Street building line. 

(2) The marquise shown on the finished plans as 1 

being located approximately twenty-two feet 
west of the 16th Street building line on the K ' 
Street side, with aluminum facing mav be sub- 
stituted in lieu of the condition originally ap¬ 
proved. ! 

120 Appeal #2146 

I move that the following Order be entered: 

ORDERED: 

j 

That in connection with the appeal of Joseph Tucci for 
permission to erect an office building at 918-30—16th Street 
and 1602 K Street, N. W., lots 811, 812, and 813, square 185, 
conditionally granted by the Board on July 1, 1948, the fol¬ 
lowing be conditionally entered: j 

The first floor tenancy of a portion of the first floor by 
the Pan American Airways System is approved; the change 
in the K Street entrance features and proposed lettering 
thereon as shown on Exhibit on file with the Board is ap¬ 
proved. The proposed lowering of K Street windows pn 
the first floor is denied, and the Board directs further that 
no advertising displays shall be permitted nor shall neon 
signs be used. j 
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121 EXHIBIT (v) 

The Chairman directed the Secretary to read the notice of 
Appeal #1840, which she read as follows: 

“1840. Appeal of Henry C. Reiner and Irving 
Moskowitz for permission to establish an office 
building at 1107—16th Street, NAY., lot 78, square 
197.” 

APPEARING IN FAVOR: 

C. W. Donaldson, Attorney: This is an eight-story build¬ 
ing that has been used for the last seven years for an office 
building, for the British Purchasing Agency. It is strictly 
fireproofed. 

Mr. Clouser: It was designed for an apartment house? 

Mr. Howe: That is correct. 

Mr. Clouser: What is the live load? 

Mr. Howe: About seventy pounds. 

Mr. Clouser: Have you checked with the Building De¬ 
partment ? 

Mr. Howe: They had it checked when the British went 
in. 

Mr. Clouser: There will be no changes made? 

Mr. Howe: No, we couldn’t make anv more. 

Mr. Nolen: How many apartments were there before? 

Mr. Howe: Two on each floor, fron(sic) and back. 

Mr. Nolen: Were there any changes made? 

Mr. Howe: Only temporary partitions, to make larger 
rooms. All changes made were made for the British oc¬ 
cupancy. 

Mr. Clouser: It is suitable for renting as an office build¬ 
ing. 

Mr. Howe: That is right. 

Mr. Clouser: How many employees will Air Transport 
have ? 

Mr. Howe: That is a question I couldn’t answer. 
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Mr. Clouser: Will it be heavily occupied? 

122 Mr. Howe: About three or four to a room. 

Mr. Clouser: What type of occupancy do you con¬ 
template coming in there? 

Mr. Howe: Air Transport. 

Mr. Clouser: Where will the (sic) park their cars? 

Mr. Howe: On the street. It is the only place any one 
can park; you have a parking law on Eye Street. 

Mr. Nolen: How many employees will be in the building? 
Mr. Howe: Mr. Clouser just asked that. 

Mr. Nolen: How many rooms are there, you said there 
would be three or four per room. 

Mr. Howe: There are about thirty-two rooms. 

Mr. Nolen: To a floor? 

Mr. Howe: No, there are four to a floor. They put a 
partition in the rear apartments, if a room, it was a two- 
room apartment; there were wo(sic) apartments to a floor. 

Mr. Ilolen(sic): I understand there are to be no struc¬ 
tural alterations, now or in the future. 

Mr. Howe: No, there couldn’t be. 

APPEARING: I 

Mr. Wm. K. Van Allen: I am not authorized to talke 
for anybody; I am just interested in the matter, came down 
to report to the office what transpired. As I understand it, 
the Air Transport Association is using the building now; 
there will be no structural changes provided for; I wondered 
how there (sic) were able to be here. 

Mr. Clouser: He hasn’t a permit, can’t get it. 

Mr. Coe: This is an appeal under a new provision of the 
regulation, which permits this Board to allow in 

123 residental 90’ “D”, office buildings and banks, pro¬ 
vided, (reads Paragraph 30). 

Mr. Chamberlain: Does the National Society have:any 
views ? 

Mr. Van Allen: No sir, I just came down to see what 
was going on. 
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Mr. Nolen: It (sic) the building’ to be acquired by Air 
Transport? 

Mr. Howe: They are our tenant. 

Mr. Nolen: They will continue to lease it ? 

Mr. Howe: Yes, they will continue to lease it. 

APPEARING IN OPPOSITION: 

None. 


124 PUBLIC HEARING—May 21, 1947' 

Appeal rrl840 

Mr. Clouser: 

I move that the following Order be entered: 

ORDERED: 

That an appeal of Henry C. Reiner and Irving Mosko- 
witz for permission to establish an office building at 1107— 
16th Street, NAY., lot 78, square 197, be granted for the fol¬ 
lowing reasons and subject to the condition hereinafter set 
forth: 

(1) As the result of an inspection of the property by the 
Board, and from the records and the evidence adduced at 
the hearing, the Board finds that no articles of commerce 
will be sold on the premises; that there will be no projection 
beyond the front building line and no display or show win¬ 
dows used; that there will be no neon or gas tube signs or 
displays used, and that no permitted sign will extend be¬ 
yond the front wall of the building. 

(2) The Board is of the opinion that this exception will 
be in harmony with the general purpose and intent of the 
Zoning Regulations and map, and that will not tend to affect 
adversely the present character and future development of 
the neighborhood, and will not result in dangerous or other¬ 
wise objectionable traffic conditions, provided: 
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(a) No signs of any kind other than a nameplate 
not to exceed one square foot in area will be 
permitted. 

‘(3) There was no objection to the granting of this ap¬ 
peal registered at the public hearing. 

Mr. Blake: I second the motion. Motion carried unan¬ 
imously. 

125 EXHIBIT (w) 

ZONING REGULATIONS OF THE DISTRICT OF 

COLUMBIA 

Section III 

Residential district 


In the residential district all buildings and premises, ex¬ 
cept as otherwise provided in these regulations, shall be 
erected for and used exclusively as— 

1. Dwellings. 

2. Apartment houses, flats, and tenements in the * f A ”, 
“B”, “C”, and “D” area districts, and in the “B” re¬ 
stricted area district as provided in section XVI (a). (As 
amended June 30, 1936.) 

3. Hotels in the “B”, “C”, and “D” area districts hav¬ 
ing not less than 30 rooms reserved exclusively for tran¬ 
sient guests, and where food, drinks, or refreshments are 
prepared and sold to be eaten in a restaurant on the prem¬ 
ises where sold: Provided, such restaurant is located en¬ 
tirely within the building with no entrance from the st ! reet, 
and no part of said restaurant or the entrance thereto is 
visible from a sidewalk, and provided further, that there 
shall be no sign or display indicating the existence of such 
restaurant visible from the outside of the building, j (As 
amended June 30, 1936, June 6, 1942 and June 9, 1944:) 

3. (a) Commercial uses which distinctly pertain to or are 
appropriate adjuncts to hotels as follows: Drug stand, in¬ 
cluding soda fountain, perfumery shop, florist shop, barber 
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shop, beauty parlor, pressing or tailoring establishment, 
cigar or news stand, and uses similar to those enumerated 
in this paragraph, may be established in hotels in the resi¬ 
dential district when approved by the Board of Zoning Ad¬ 
justment as provided in Section XXIII. (June 6, 1942.) 

4. Lodging or boarding houses in the “A”, “B”, “B” 
restricted, “C”, and “D” area districts. (As amended 
June 30, 1936.) 

5. Churches. 

6. Private clubs, fraternities, and lodges in the “A”, 
“B”, “C”, and “D” area districts, except those the chief 
activitv of which is a service customarilv carried on as a 

V * 

business. (As amended Mar. 21, 1924, and June 30, 
1936.) 

126 7. Hospitals, sanitariums, and clinics for human 

beings in the “A’’, “B*’, “C”, and “I)’ 7 area dis¬ 
tricts. (As amended Feb. 28, 1922, Feb. 21, 1924, and June 
30, 1936.) 

8. Transportation rights of way. (As amended Decem¬ 
ber 3, 1941.) 

9. Farms, truck gardens, nurseries, and greenhouses, ex¬ 
cept in the “A" restricted area district. (As amended June 
30, 1936.) 


10. Accessory buildings and uses of property custom¬ 
arily incidental to uses other than dwelling uses which are 
permitted in a residential district, when located on the same 
lot and not involving the conduct of a business on the prem¬ 
ises. (As amended June 30, 1936.) 

The following usual accessories of a residence located on 
the same lot with that residence and not involving the con¬ 
duct of a business shall be allowed: 

(a) The office of a physician, dentist, or other persons 
residing on the premises and including home occupations, 
engaged in by the occupants of a dwelling, not involving the 
conduct of a business on the premises, provided that no 
window display nor any sign other than a name plate not 
exceeding 1 square foot in area and bearing only the name 
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and occupation of the occupant shall be allowed as apper¬ 
taining to use as offices or for home occupation as permitted 
under this section. 

( b ) A private garage located in a fireproof compartment 

within, adjoining, or forming an addition to a building, or 
both, provided that the total private garage storage facili¬ 
ties on any one lot shall not exceed 900 square feet in area. 
(As amended May 7, 1928, Oct. 20, 1932, and June 30, 1936, 
and April 12, 1950.) i 

(c) A private garage located in the rear yard with a 
dwelling, and not less than 10 feet from any point of such 
dwelling nor less than 20 feet from the building line of any 
street upon which the lot abuts; provided that if the lot 
will not permit a garage to be located in conformity with 
this regulation a garage may be approved by the Board of 
Zoning Adjustment, as provided in Section XXIII of these 

regulations; and provided further that the total pr}v- 
127 ate garage storage facilities on any one lot shall not 
exceed 900 square feet in area. (As amended Oct. 20, 
1932, June 30, 1936, June 7, 1940, and April 12, 1950.) 

(d) A public storage garage in an apartment house, 
where the floor area of said garage does not exceed oile- 
fourth of the total floor area designed for use or used bv 
the tenants; provided the vehicular entrances or exits are 
located 75 feet or more back of the building line of the 
nearest street, or are so located that dangerous traffic or 
otherwise objectionable conditions, as may be determined 
by the Board of Zoning Adjustment as provided in section 
XXIII of these regulations will not be created. (Feb. 5, 
1930, amended June 30, 1936 and Oct. 10, 1938.) 

(e) Open parking spaces accommodating motor driven 
vehicles of the persons residing in the building or buildings 
on the premises, provided no part of such parking space 
which is located on the same lot with the building it is in¬ 
tended to serve shall be permitted within ten feet of the out¬ 
side walls of the building; and provided further that any 
such parking space between the outside walls of a building 



160 


and the line of any street upon which the lot abuts shall re¬ 
quire the approval of the Board of Zoning Adjustment, as 
provided under Paragraph 26, Part 2, Section XXIII of 
these regulations. (February 13, 1943, as amended July 29, 
1949.) 

11. A private garage which is not appurtenant to any of 
the above uses and housing not more than two motor 
driven vehicles, nor exceeding 450 square feet in area, if 
located 50 feet or more back of the building line of the 
nearest street, and abutting and opening directly upon a 
public alley. (As amended Oct. 20, 1932, and June 30, 1936, 
and April 12, 1950.) 

12. In the “A”, “B”, “B” restricted, “C”, and “D”, 
area districts, a public-storage garage, or the temporary 
parking of motor vehicles on an alley lot, so recorded on the 
records of the Surveyor, District of Columbia, January 1, 
192S, when no part of such garage or the space for such 
parking is located within 75 feet of any street building line, 
and when vehicular entrances and exits open directly on a 
public alley. (As amended Feb. 13, 1932, and June 30, 

1936 .) 

12S 13. Temporary use of premises by fairs, circuses, 

or carnivals, upon compliance with the police regula¬ 
tions of the District of Columbia. (Oct. 10, 1938.) 

14. Public schools, municipal recreational uses, pumping 
stations, and fire-engine houses may be erected in any use 
district, provided that in the case of a fire-engine house, 
located in a residential district, a public hearing shall first 
be held by the Commissioners of the District of Columbia. 
Police stations shall be located only in commercial or in¬ 
dustrial districts. (September 18, 1929, as amended June 


9, 1944.) 

Until June 30,1950, lodging or rooming houses and board¬ 
ing houses providing for compensation meals, lodging, or 
lodging and meals, for not more than four (4) persons may 
be permitted in the “A” Restricted and “A” Semirestrict- 
ed districts in accordance with the following conditions: 
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(a) No such use shall be made of or in any dwelling or 
other structure or part thereof, whether now existing or 
erected in the future, unless the owner or lessee of the 
building or structure applies to the Building Inspector and 
obtains a special certificate of occupancy for use as a lodg¬ 
ing, or rooming or boarding house. 

(b) The application for such special certificate shall con¬ 
tain an unconditional statement that on June 30, 1950, all 
use of the dwelling or structure, or any part thereof, as a 
lodging or rooming or boarding house will cease and term¬ 
inate, and that the applicant recognizes that any such use 
thereafter will bo illegal and subject him to the penalties 
Xmovided in the Zoning Act and regulations. 

(c) The certificate by its terms shall be expressly limited 
to the period above set forth: 

Certificates of occupancy issued under the authority of 
sub-paragraph lettered “C” of the new paragraph added 
at the end of Section III on December 3, 1941, as amended 
to include the calendar years 1946, 1947, the first niiie 
erected in the future, unless the owner or lessee of the 
months of 1948, from October 1, 194S to October 1,1949, and 
from October 1, 1949 to June 30, 1950, shall be valid to the 
same extent as if issued hereunder. (Dec. 3, 1941, as 
amended Dec. 12, 1945, Nov. 14, 1946, Nov. 11, 1947, Nov. 8, 
194S and Nov. 7, 1949.) 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellees, the questions presented 
should be stated as follows: 

(1) Whether appellees qualified under Paragraph 30 
for the right to use their property for an office building 
upon showing, by evidence, full compliance with the re¬ 
quirements thereof; and that such use would be in keep¬ 
ing with the present character of the neighborhood and 
would continue, so as to conform to the future develop¬ 
ment of the neighborhood and, by virtue of location and 
availability of parking areas in the vicinity, would not 
result in dangerous or otherwise objectionable traffic con¬ 
ditions? 

(2) Whether the denial by appellants of appellees’ ap¬ 
plication for office building use constituted a violation of 
appellees’ property rights guaranteed under the Fifth 
Amendment of the Constitution? 

(3) Whether appellees have rights in common with 
other nearby property owners on 16th Street who have 
been granted the right to use their property for office 
purposes? 

(4) Whether the order of the appellants, denying the 
application of the appellees for office building use in the 
absence of any evidence in support thereof, is valid? 
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v. 

George Hyman, Sadie Hyman and Leah Rome, Appellees 
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for the District of Columbia 


BRIEF FOR APPELLEES 

I COUNTER-STATEMENT OF CASE 

A 

The Appellees* in the Above-Captioned Appeal Can¬ 
not Accept Appellants** Statement of the Case and Here¬ 
with Submit a Counter-Statement so as to Present all 
Facts Material to the Consideration of the Questions 
Presented. 


* Appellees, as plaintiffs in the action before the District Court 
are referred to herein as the "Owners." 

** Appellants as members constituting the Board of Zoning Ad¬ 
justment are referred to herein as the "BZA.” 
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The property involved in the above-captioned appeal is 
known as Lot 6S in Square 1S4, improved by a building 
numbered lOKJ 16th Street, Northwest, located on 16th 
Street between Iv and L Streets, in the District of Co¬ 
lumbia. (Ex. pages 1 and 12).*** The building is the 
property of the owners, was constructed by them in 1922, 
and was originally designed and erected so that the 
building could be used for office building purposes (App. 
51, 59 and 71).**** At the present time it is suitable 
for these purposes. From the date of its construction 
until the present time the building has been used as an 
apartment house. The building is opposite the Statler 
Hotel. It is eight stories in height and contains thirty- 
two apartments. Off-street parking space is available for 
twelve vehicles on the site (Ex. page 12). It is in the 
heart of the downtown business area in a district com¬ 
monly referred to as the “Lower Sixteenth Street Area”, 
with the city's most adequate parking facilities available 
(App. 49, 50, 53) to this neighborhood. (Ex. pages 9, 10). 

B 

Since the adoption of the Zoning Regulations in 1920 
up to April 22, 1947, the applicable zoning regulations 
and maps prohibited the use of any building on lower 
Sixteenth Street, between H and M Streets, N. W., for 
commercial purposes, as the area was zoned for residen¬ 
tial use, permitting only dwellings, apartment houses, 
hotels, embassies, churches, private clubs and certain 
other non-commercial uses. Office buildings and banks 
were excluded. By virtue of strong recommendations by 
a majority of the official Zoning Advisory Council con- 


*** Wherever the designation “Ex” appears herein, reference is 
made to the Exhibits reproduced in a separate folder by order of 
this Court. 

**** Wherever the designation “App.” appears herein, it refers 
to the Joint Appendix. 
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sisting of an Assistant Engineer Commissioner of the 
District of Columbia, the planner of the Zoning Commis¬ 
sion and a representative of the National Capital Park 
and Planning Commission (App. 77 and 99) [which 
pointed out that lower Sixteenth Street was in the heart 
of the downtown business area; that complaints had been 
made by property owners in the area, protesting against 
the high taxes for the limited uses permitted, and that 
every other approach to the White House or to Lafayette 
Park, though zoned 1st commercial had not affected the 
natural setting or dignity of the White House, (App. 74, 
75, 77)] the Zoning Commission on April 22, 1947 made 
a legislative determination resulting in the adoption of 
Section XXIII, Part 2, paragraph 30 as a part of the 
Zoning Regulations, (App. 99, 100), permitting uses for 
office building or bank purposes of properties located in 
the lower Sixteenth Street area. 

The pertinent parts of the regulation are set forth 
below: i 

“Upon appeals the Board of Zoning Adjustment 
is hereby empowered to grant requests for the fol¬ 
lowing special exceptions, when, in the judgment of 
the Board, such exceptions shall be in harmony with 
the general purpose and intent of the zoning regula¬ 
tions and maps and will not tend to affect adversely 
the use of neighboring property in accordance with 
the zoning regulations and maps: 

“30. Permit in the Residential, 90 foot ‘D’ Area Dis¬ 
trict on streets not less than 160 feet in width,* 
office buildings and banks, provided; (a) No articles 
of oommorce are sold on the premises, (b) there be 
no projection made beyond the front building line 
and no displav or show windows used, (c) there be 
no neon or iras tube signs or displays used, and no 


* While this does not specifically refer to lower Sixteenth Street, 
the regulation is so drawn as to {five relief to owners on 16th 
Street from M to H Streets, Northwest (App. 98 and 99).; 
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permitted sign extending beyond the front wall of 
the building, and (d) the use will not affect adversely 
the present character and future development of the 
neighborhood, and will not result in dangerous or 
otherwise objectionable traffic conditions.” ** 

The evidence offered by the owners conclusively shows 
that lower 16th Street has long ceased to be used for 
residential purposes. In this connection see Exhibit page 
11 and the testimony of Mr. Meads. (App. 55-63). 

C 

These owners, in the past, have brought before the 
Board of Zoning Adjustment three separate applications 
during the years 1947, 1948 and 1949 (App. 42-73) seek¬ 
ing authority to use 1016 16th Street for office building 
purposes. All of these applications were made pursuant 
to Paragraph 30, above, and each was denied on the 
grounds stated as follows: 

“As the result of an inspection of the property by the 
Board, and from the records and the evidence ad¬ 
duced at the hearing, the Board is of the opinion 
that the use proposed will affect adversely the pres¬ 
ent character and future development of the neigh¬ 
borhood, and will result in dangerous or otherwise 
objectionable traffic conditions because of the lack of 
adequate automobile j^arking space for tenants of 
and visitors to the building.” 

Since the adoption of Paragraph 30 by the Zoning 
Commission, eight applicants, separate owners of prop¬ 
erties in this area, have been granted authority to use 
their real estate for office-building purposes. 


** Wherever the designation “Paragraph 30” appears herein, 
reference is made to Section XXIII, Part 2, Paragraph 30. page 
48 of the Zoning Regulations of the District of Columbia, effective 
February 1950. 
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Among these eight applications, there was one involv¬ 
ing 1107 16th Street, N. W., wherein the record (App. 
154, 157) discloses that an eight story apartment house 
was actually occupied and used for office building pur¬ 
poses (Ex. page S), without an occupancy permit having 
been obtained as required by law. This application was 
granted. (App. 156, 157). 

After the denial of Owner’s appeal the BZA granted 
the appeal of Mr. Tucci to construct a large office build¬ 
ing at the corner of 16th & K Sts., N. W. where the traf¬ 
fic would be far greater than that occasioned by the use of 
Owners’ property. (App. 134-153). (Ex. page 13). 

I 

D | 

After the last denial of the owners’ third application 
for office-building use for their property, this action was 
instituted in the District Court seeking mandatory in¬ 
junctive relief as follows: 

(1) Requiring the Board of Zoning Adjustment to 
vacate its order denying relief; 

(2) Requiring the Board of Zoning Adjustment to 
grant permission to plaintiffs to use their property 
for office-building purposes; 

(3) Requiring the Inspector of Buildings of the 
District of Columbia to issue an occupancy permit 
for office purposes. 

The owners claim, in their Complaint, that the action of 
the Board of Zoning Adjustment, expressed in the lan¬ 
guage of their order denying permission to plaintiffs, was 
not supported by any evidence in the record, and was 
arbitrary, unreasonable and an unwarranted discrimina¬ 
tion against them, depriving them of their constitutional 
rights under the Fifth Amendment. (App. 7). 

By Answer, the members constituting the Board of 
Zoning Adjustment have denied the allegations set forth 
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in owners’ complaint, (App. 11, 12), taking the position 
that the authority of the Board of Zoning Adjustment 
was properly exercised pursuant to the absolute discretion 
vested in them. One member, Robert 0. Clouser, the Di¬ 
rector of Planning of the Zoning Commission for the Dis¬ 
trict of Columbia, dissented from the majority decisions 
at the conclusion of each of the three hearings before the 
Board of Zoning Adjustment. (App. 45, 46, 67, 73). 

E 

The BZA, after filing an answer (App. 9), subjected 
the owners’ complaint to an attack by a motion for sum¬ 
mary judgment (App. 22) attaching to this motion, in 
addition to their memorandum of points and authorities, 
an affidavit of Robert 0. Clouser, containing a record 
comprising the following: the transcript of proceedings 
of the Owners’ three appeals, the appeals of the eight 
applicants who were granted relief, the decisions of the 
Board of Zoning Adjustment on these appeals, the so- 
called legislative history*** of the adoption of Paragraph 
30, excerpts from the Zoning Regulations, and certain 
photographs and exhibits now on file in this Court. This 
motion was opposed by the Owners and came before the 
District Court for a hearing on oral argument by counsel, 
and was denied. (App. 26). After pretrial, the BZA made 
application to the Court for an order limiting the review 

bv the District Court, of the decision of the Board of 
• 

Zoning Adjustment, “to the true and accurate record of 
the proceedings before this Board.” The Owners opposed 
this application, contending that they were entitled to a 


*** The so-called legislative history and the Majority and Minor¬ 
ity Reports (App. 73 to 100 incl.) were a part of those matters 
which were used by Counsel for BZA under an affidavit in sup¬ 
port of their Motion for Summary Judgment. (App. 22 and 26), 
and were designated by Counsel for the BZA (App. page 40— 
see pages 24 and 25) as a part of their record on appeal. These 
matters were not in evidence at any of the BZA hearings. 
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trial de novo. At the hearing of arguments on this appli¬ 
cation, the District Court ordered (App. 28) that the trial 
be upon the true and accurate record of the Board pro¬ 
ceedings which is the same record that was attached to 
the affidavit of Robert 0. Clouser used in support of the 
BZA’s motion for summary judgment. The pre-trihl state¬ 
ment was ordered to be amended accordingly. The Own¬ 
ers took exception to the Court’s ruling denying a trial 
de novo. 


F 

With the proceedings outlined above as a background, 
the action came before the District Court for a hearing 
on the merits. At the trial, the owners maintained their 
previous position that they were entitled to a trial de 
novo and made a proper tender of proof consisting of 
statements by Owners’ counsel of the testimony which 
would be elicited from their witnesses, if permitted to 
testify, all of whom were present in the Court. The Dis¬ 
trict Court pursuant to the previous order of this Court, 
denying a trial de novo, rejected this tender of proof. 

The BZA, consistent with the position which they had 
previously maintained, elected to rely entirely on the 
record as originally drafted and attached to their motion 
for summary judgment, (App. 42-1 Gl), as containing all 
the evidence which the District Court could properly con¬ 
sider in disposing of this action. However, a reading of 
that part of the record containing the transcript relating 
to the three Board hearings of Owners’ appeals revealed 
many typographical errors, and some corrections were 
made in red pencil by consent of both counsel, and the 
record, as so corrected, was admitted into evidence. 

Although no error has been assigned by the Owners as 
a result of a denial of trial de novo, the Owners deem 
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this matter to be of utmost importance for the reason 
that no remand should have been ordered by the District 
Court after the BZA refused to be allowed an opportu¬ 
nity to explain by additional evidence their conclusions 
as stated in their three BZA orders (App. 46, G7 and 73). 
The BZA insisted that the trial be solely on the BZA rec¬ 
ord without any enlargement or explanation by either 
side, thus shutting 1 off by supplementary pretrial (App. 
26, 27, 2S), and at the trial, any possibility of explaining, 
in a trial de novo, what prompted the BZA to issue three 
orders (App. 45, 46, 67, 73) couched in the same language, 
denying the Owners the relief which they applied for and 
were entitled to receive pursuant to Paragraph 30. 

G 

The“ # * * findings of the Board that such use‘will result 
in dangerous or otherwise objectionable traffic conditions 
because of the lack of adequate automobile parking space 
for tenants of and visitors to the building’ finds no sup¬ 
port whatever in the record.” (App. 31). The evidence in 
the record, to the contrary, shows available parking space 
adjacent to the building (Ex. page 12) and numerous 
parking facilities in the vicinity. (Ex. pages 9 and 10). 
(App. 31, 53). 

The findings of the Board that the use of Owners’ 
property “will affect adversely the present character and 
future development of the neighborhood” is likewise 
wholly lacking of any support in the record (App. 31, 32) 
or upon any fact. There is nothing in the record to indi¬ 
cate why or in what manner the office use by plaintiff 
would adversely affect the neighborhood while those 
cases where permission had been granted would not ad¬ 
versely affect the present character and future develop¬ 
ment of the neighborhood. There is nothing in the record 
to show that anything was revealed to the minds of the 
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Board members as a result of an inspection of plaintiffs’ 
property, and the order denying relief is predicated on 

the records and evidence which were before the Trial 
Court. 


Counsel for the BZA attempt to justify their refusal 
by chiefly relying upon the fact that the plaintiffs’ build¬ 
ing is now used for apartments and is in good condition 
for such use. (App. 32). The BZA claims that Paragraph 
30, read in connection with the preamble, does pot au¬ 
thorize the change of use from a well-equipped apartment 
house to an office building and in this respect, as a, matter 
of law, Counsel for the BZA are in error, as the Zoning 
Commission has made a legislative determination that 
such change in and of itself, and without more is in har¬ 
mony with the general purpose and intent of the: zoning 
regulations and maps and will not affect adversely the 
present character and future development of the: neigh¬ 
borhood. (App. 32). (App. top of page 99). 


In these proceedings the Board of Zoning Adjustment 
takes the positions that the relief sought by the Owners 
constitutes a special exception in their favor based on 
hardship and that the granting of such a special exception 
is a matter of grace or favor. In both contentions the 
BZA is in error. There is no need to show hardship in 
order to warrant the use authorized. The discretion of 
the Board is spelled out in the Zoning Regulations and 
the exercise of this discretion is controlled by the Regula¬ 
tions; and the same principles which controlled the dis¬ 
cretion of the Board in its determinations in the other 
eight applications must control the Board’s action in its 
decision in this case. (App. 32, 33). 
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A final analysis shows that there was no substantial 
evidence to support the order of the Board of Zoning 
Adjustment; that discretionary action taken by the Board 
was “arbitrary and capricious,” and that the order was 
based on a mistaken construction of the law applicable 
to this action and a mistaken construction of the regula¬ 
tion applicable thereto. (App. 32, 33, 34). 

A summarized examination of the record discloses that 
the Owners were clearly entitled to use their property 
for office building purposes, as the evidence clearly dis¬ 
closes : 

(1) that no person (public official, neighborhood prop¬ 
erty owner, resident or other party) appeared in opposi¬ 
tion to the Owners’ application before the BZA at any 
of the three hearings to protest that the granting of the 
application would “affect adversely the present character 
and future development of the neighborhood” or on any 
other basis (See BZA order—App. 44, 54, 73); 

(2) the uncontroverted evidence clearly shows that the 
section of the city where Owners’ building is located is 
the best or, at least, one of the best-serviced locations in 
the city for parking facilities. (App. 53); 

(3) the uncontroverted evidence shows that the owners 
have fully met every requirement of paragraph 30 neces¬ 
sary to obtain permission to use their property for office 
building purposes. 

II STATUTES, RULES AND REGULATIONS 

Amendment A' of the United States Constitution 

“No person shall be held to answer for a capital, 
or otherwise infamous crime, unless on a present¬ 
ment or indictment of a Grand Jury, except in cases 
arising in the land or naval forces, or in the militia. 
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when in actual service in time of War or public dan¬ 
ger, nor shall any person be subject for the same of¬ 
fense to be twice put in jeopardy of life or limb, nor 
shall be compelled in any criminal case to be a wit¬ 
ness against himself, nor be deprived of life, liberty 
or property without due process of law; nor shall 
private property be taken for public use without just 
compensation.” (Emphasis supplied.) 

U.S.C.A. Volume “Amendments 1 to 13” 

Title 5, Section 417 (1940 D. C. Code) 

Title 5, Section 421 (1940 D. C. Code) 

Title 45, Section 1601 (1940 D. C. Code) 

i 

III SUMMARY OF ARGUMENT 

The appellees, plaintiffs below, as the owners, of a 
building located at 1016 16th Street, N. W., filed three 
appeals before the Board of Zoning Adjustment under 
Paragraph 30, enacted by the Zoning Commission, for the 
right to use this building for office purposes. Each appeal 
was denied with dissents registered in each by Robert O. 
Clouser, Director of Planning for the Zoning Commission 
(App. 23, 46, 67, 73). Thereafter, action was instituted 
by the appellees directed against the decision of the ap¬ 
pellants, comprising the. Board of Zoning Adjustment, 
seeking injunctive relief. The validity of Paragraph 30 
is not under attack. At the conclusion of the trial before 
the District Court, an order was entered (App. 34, 35) 
based on a “Memorandum” (App. 29, 34) which has been 
adopted by the litigants herein as a finding of the District 
Court. The order vacated and set aside the action of the 
BZA and remanded the case for further proceedings. 
Both sides have appealed. 

Point by point, the appellees will summarize the argu¬ 
ment advanced by the appellants in this appeal. 
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1. The appellant contends that it has no authority to 
amend the zoning regulations or map and grant to ap¬ 
pellees the right to use their building for office purposes 
as this action requires an amendment of the zoning regu¬ 
lations. However, the evidence shows, and the decision 
of the District Court reflects, that the appellants have 
under a mistaken construction of Paragraph 30, at¬ 
tempted to amend Paragraph 30 so as to deprive the 
appellees, as qualified owners, from using their building 
pursuant to the express provisions contained in Para¬ 
graph 30. 

2. The appellant contends that its power must be exer¬ 
cised sparingly (at the time of trial nine applications had 
been filed under Paragraph 30, eight were granted and 
one (the appellees) denied). This contention, unsup¬ 
ported by past actions, likewise involves a mistaken 
construction of Paragraph 30. Paragraph 30 extends 
idglits of office use to all who qualify, and such con- 
tendon of the appellants justifies the decision of the 
District Court which characterized such action as an arbi¬ 
trary and capricious exercise of discretion. 

The appellees contend that their fundamental property 
rights have been violated, in that the restricted use placed 
upon their building does NOT bear a substantial relation 
to the public health, safety, comfort or general welfare. 

3. The appellant contends that the appellees failed to 
sustain the burden of proof, but the record does not up¬ 
hold this contention, as the evidence clearly qualifies the 
appellees, pursuant to the provisions of Paragraph 30, 
to the r'urht to use their building for office purposes. 

4. The appellants contend that they possess majestic 
powers in that such a grant as that sought by the appel¬ 
lees involves “a matter of grace” and not a matter of law. 
The appellees assert that they have been denied the equal 
protection of the law and that their Constitutional rights 
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as a result have been violated and that when an issue of 
Constitutional fact is presented it is the exclusive function 
of the Court, not the administrative agency, to exercise 
its own independent judgment and render a final decision 
as a matter of law and not as a matter of grace. 

5. The granting of rights to others under Paragraph 
30 is a proper subject of inquiry by this Court as the 
appellees contend they are entitled, as a matter! of law, 
to show every zoning case involved under this Regulation, 
when a denial of the equal protection of the law to their 
property rights is alleged. There are no controlling dis¬ 
tinguishing features in some of the various appeals when 
measured by the standards set forth in the Regulations. 

0. The appellants contend that they did not make a 
mistake of law. The appellees in reply state that the 
record discloses: that the appellants failed to correctly 
determine, as a matter of law, that the restricted use 
imposed by their order did NOT bear a substantial rela¬ 
tion to the public health, safety, morals or general wel¬ 
fare: that the appellants failed to extend to the appellees, 
as qualified property owners, the equal protection of the 
law as embodied within the provisions of Paragraph 30, 
thus depriving them of the highest utility of their prop¬ 
erty which they were entitled to under this Paragraph 30, 
and that as a matter of law the appellants, under a mis¬ 
taken construction of Paragraph 30, have misinter¬ 
preted and confused their authority with those powers 
confined solely to the Zoning Commission and! to the 
Housing Authority in that they have attempted to limit 
the use of appellee’s property solely as an apartment 
house contrary to the provisions contained in Paragraph 
30. 

7. The appellants action in denying the appellees right 
to use their property for office purposes has been prop¬ 
erly characterized by the District Court as being “arbi¬ 
trary” and “capricious.” Such action resulting in litiga- 
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tion, imposing an unlawful restricted use on the appel¬ 
lees’ property, which restriction has existed for almost five 
years to this very day, is directly attributable to a mis¬ 
conception of authority founded on a mythical principle 
that the appellants’ discretionary powers are exercised 
sparingly, only “as a matter of grace” with chief reliance 
being placed on a clear usurpation of power relative to 
housing and not zoning. 

Pursuant to the Act of Congress of March 1, 1920, the 
Zoning Commission divided the District of Columbia into 
various (1) height, (2) area and (3) use zones, and from 
time to time thereafter changes in zoning were made to 
meet changing conditions. 

Altho all the property surrounding lower 16th Street 
was originally zoned for first commercial use, the area 
comprised therein (fronting 16th Street) was zoned for 
residential use. At that time there were within said 
area a number of old residential mansions, but these have 
been demolished or remodelled from time to time. There 
remain only three private dwelling houses in this area, 
and it had ceased to be a desirable residential neighbor¬ 
hood. 

Having under consideration a change of said area into 
“first commercial,” the Zoning Commission referred the 
question to its Zoning Advisory Council, created by Con¬ 
gressional legislation, for consideration and recommenda¬ 
tion. 


IV ARGUMENT 

A. A Special Zoning Made Available for Lower 

Sixteenth Street 

On January 14, 1947, the Advisory Council made a 
majority and minority report. The former is set forth 
in the Joint Appendix at pp. 74-78. It recommended a 
change to commercial in these words: 
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“The plan would be equally if not more comprehen¬ 
sive by a change to First Commercial, as lower Six¬ 
teenth Street extends through the heart of the down¬ 
town business district, the properties thereon being 
surrounded on all sides by First Commercial Zoning, 
which includes every other approach to the White 
House and Lafayette Park. The Council is of opinion 
that the commercial pattern existing on these afore¬ 
mentioned approaches have done no harm to the 
White House, and that a similar treatment for Six¬ 
teenth Street would in no wise mar the natural set¬ 
ting and dignity of the building. Under the circum¬ 
stances, the present classification of Sixteenth Street 
seems arbitrary and unreasonable.” (App. p. : 77) 


"While the minority report signed by one member of the 
Council recognized the changed condition of Lower Six¬ 


teenth Street, it opposed the proposed change in zoning 
for the following reasons: 


“Its retention in the residential zone will help to 
sustain and improve adjacent commercial areas, which 
are ample for profitable expansion. Tt will encourage 
hotels and apartment houses at close-in locations and 
add to and stabilize central business district values.” 
(App. p. 82) 

The only tangible reason given in support of the Minor¬ 
ity "Report is the establishment of a “buffer” to sustain 
and improve the adjacent commercial areas on Connecti¬ 
cut Avenue and on Fifteenth Street so as to stabilize the 
values of the central business district. The above para- 
phrazed sentence is from the decision of Hoffman v. 
Manor and City Council of Baltimore , 79 A 2d which 
states at page 373: 

“As hereinbefore stated, the only tangible reason 
given in support of the board’s minority veto is the 
establishment of a “buffer” to protect the residences 
on Maude Avenue. This is no more lawful in original 
zoning than in rezoning.” 

See Northwest Merchants Terminal v. O’Rourke. 191 
Md. 171. HO A 2d at page 751 wherein the Court states: 


I 
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“In order to impose restrictions some valid exer¬ 
cise of the police power must be proven. But such 
power is invoked for the protection of the property 
restricted and not to give protection to surrounding 
property.” (Emphasis supplied) 

On January 27, 1947, the Zoning Commission rejected 
both, the majority and minority reports of the Zoning Ad¬ 
visory Council, “being of opinion that a limited type of 
commercial use of property on Sixteenth Street, might 
be justified if properly restricted as to signs, sale of 
commodities and provided such restricted uses would not 
adversely affect the character of the particular neighbor¬ 
hood.” (App. 86 and 87) 

Accordingly a proposed amendment to the Zoning Regu¬ 
lations was drafted and authorized for public hearing. 
(Ibid) 

This amendment was considered bv the Zoning Advisorv 

* > ’ • 

Council, with the result that majority and minority re¬ 
ports were filed, the former being set forth at pp. 97-99 
of the Joint Appendix. 

Therefore, on April 22, 1947, Paragraph 30 to Part 2, 
Section XXIII of the Zoning Regulations was approved. 
This is the Regulation under which the owners have made 
their several appeals. 

B. The BZA Has No Authority to Amend the Zoning 

Regulations or Map 

On pages 13 to 18 of the BZA's brief, we observe (see 
If)), that the BZA contends that it has no authority to 
amend the Zoning Regulations or Map and with this con¬ 
tention the Owners are in complete agreement. Such a 
contention, in recognition of a limited power, is ques¬ 
tionable in this appeal, as such contention does not jus¬ 
tify the action taken against the Owners. 
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The Owners are not asking the BZA to amend! Para¬ 
graph 30—they merely demand that the BZA follow and 
correctly apply Paragraph 30 to the facts as disclosed by 
this record on appeal. 

The BZA recognizes the power of the Zoning Commis¬ 
sion to amend, and states (App. Brief 14),citing the per¬ 
tinent Code provision, as follows: 

All such regulations shall be uniform for each 
class or kind of building throughout each district, but 
the regulations in one district may differ from those 
in other districts.” 

By virtue of Paragraph 30, the Zoning Commissqm Ims 
created a regulation which should be construed by the 
BZA to apply uniformly for each property owner on a 
street not less than 160 feet in width, as Paragraph 30 
differs radically from those regulations covering; other 
districts. j 

Paragraph 30 has been so misconstrued by tlid BZA 
that the uniformity sought and required by law cannot 
be accomplished when the qualified Owners in the case at 
bar, upon compliance with the provisions of this regula¬ 
tion, are denied the right to do so and such denial, the 
Owners submit, constitutes among other unlawful acts 
an unlawful amendment of Paragraph 30 by the action of 
the BZA, contrary to their verbal assertion that they pos¬ 
sess no power to amend and contrarv to the law Vesting 
this power solely in the Zoning Commission. 

j 

To avoid a generality and to be briefly specific the BZA 

has no authority under Paragraph 30 to attempt to 

justify its action directed against the Owners bv chieflv 

* \ •• 

relying upon the fact that the Owners’ building is; pres¬ 
ently used as an apartment house (App. 32) as the basis 
for an order denying the Owners’ application for an office 
building. A T o basis for this power is contained in the 
wording of Paragraph 30 and an attempt to enlarge this 
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power constitutes an unlawful attempt by the BZA to 
amend Paragraph 30. 

The validity of the Zoning Regulations is not disputed 
in this appeal, neither is the validity of the grants of the 
BZA to eight other property owners (App. 100-156) au¬ 
thorizing them to use their property for office-building 
purposes. Surely the BZA does not contend that it was 
required to amend Paragraph 30 to justify the grants 
extended to eight other applicants to use their properties 
for office building purposes. (App. 100 to 157). The 
dispute existing in this case is directed against the ap¬ 
plication of the law by the BZA, as embodied within the 
provisions of the Zoning Regulations, and the Owners 
contend that their rights will be determined by the law 
governing and controlling this case and by a proper con¬ 
struction of Paragraph 30 under which these rights were 
asserted. 

C. All Zoning is Controlled and Governed by Rules of 
Law and Correct Interpretations and Constructions 
of Zoning Regulations 

The BZA contends in its Brief at page IS et seq. that it 
must exercise its powers sparingly, and cites cases and 
authorities in support of this contention to the effect that 
grants should be extended only in specific instances pe¬ 
culiar in their nature. In reply, the Owners question the 
validity of this contention: Does a proper construction of 
Paragraph 30 support this position? There is nothing 
in Paragraph 30. either express or implied, to support 
the contention that the BZA should sparingly exercise its 
power to grant. To the contrary, a fair interpretation of 
the "Regulation requires a construction general in appli¬ 
cation to the area designated, to all qualified property 
owners located therein, or else the zoning plan fails and 
the area designated by the Zoning Commission will never 
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j 

become a district of office buildings and banks but a 
district partly commercial and partly residential. To 
pick and select sparingly (which is obviously not the sit¬ 
uation here, as nine have applied, and only one has been 
rejected) constitutes an admission, not even supported 
by conduct, that the BZA exceeded its authority in deny¬ 
ing the Owner’s application. The Majority Report of the 
Zoning Advisory Council, characterized in strongly; word¬ 
ed terms the zoning classification which existed on lower 
16th Street before the enactment of Paragraph 30, in the 
following language: 

‘‘Under the circumstances, the present zoning clas¬ 
sification of 16th Street seems arbitrary and un¬ 
reasonable.” (App. 77). 

This classification, characterized as arbitrary and un¬ 
reasonable, is the same classification which is no\v im¬ 
posed on the Owners’ property. 

It is true that the record will disclose that this Majority 
Report (App. 74 to 78), which recommended Firsts com¬ 
mercial zoning for this area, was not adopted by the 
Zoning Commission and the Minority Report recommend¬ 
ing no change was entirely rejected (App. S8-92), but 
the record also shows that “an acceptable alternative” 
(App. 97 to 99) submitted by the Zoning Advisory Coun¬ 
cil was adopted, resulting in the enactment of Paragraph 
30 (App. 99, 100), creating a “restrictive type of com¬ 
mercial development” in this area. The lower 16th 
Street area long ago ceased to be residential in character 
(Ex. pages 11 and 14). The majority report of the Zon¬ 
ing Advisory Council at its 1947 hearing (App. 74), 
states: 

“The factual picture as of 1946 indicates that 
there are no homes from Scott Circle south to H 
Street, * * 

The persistent assertions by the BZA that, as a matter 
of law, their power must be sparingly exercised has 
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effectively established the owners’ building as a noncon¬ 
forming use, a use which the Zoning Commission by the 
plain language of Paragraph 30 seeks to eliminate. On 
this point (that this power of the BZA must be sparingly 
exercised) the Court will note that the Zoning Commis¬ 
sion did not sparingly exorcise its power and select the 
lower 1 Gth Street area in preference to another area (3 
acres in size) (App. 98) which is likewise fronted by a 
street 100 feet in width. The legal reasoning for the 
creation of a zoning district based on the width of a 
street by the Zoning Commission must be supported by 
law. Title 5, Sec. 413 of the 1940 B. C. Code states: 

“* * * All such regulations shall be uniform for 
each class or kind of building throughout each dis¬ 
trict, but the regulations in one district may differ 
from those in other districts.” 

In the creation of Paragraph 30, even though the rec¬ 
ord shows that the Zoning Commission was concerned 
primarily with the zoning development of lower 1.6th 
Street, it would not sparingly discriminate against a class 
of property owners, contrary to the above-quoted statute, 
whose property likewise fronted on a street 160 feet in 
width, namely: that property fronting (on a street 160 
feet in width) on the remaining 3 acres of land. 

Uniformity cannot be accomplished by sparingly exer¬ 
cising power under a mistaken construction of Para¬ 
graph 30 (App. 34). 

But of far more importance is the failure of the BZA 
to follow and legally observe the basic law of zoning 
established by the United States Supreme Court, which 
directs all zoning authorities to determine whether or not 
the zoning imposed will promote the public health, safety, 
morals, and general welfare. Tn the leading case on this 
subject (the first zoning case to be decided by the Su¬ 
preme Court), Village of Euclid v. Ambler Realty Co., 
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71 L. Ed. 303, 47 Sup. Ct. Hep. 114, 54 A. L. R. 1016, the 
Court at 71 L. Ed. page 314, states: 

“If these reasons, thus summarized, do not demon¬ 
strate the wisdom or sound policy in those respects 
of those restrictions which we have indicated as per¬ 
tinent to the inquiry, at least, the reasons are suf¬ 
ficiently cogent to preclude us from saying, as it must 
be said before the ordinance can be declared uncon¬ 
stitutional, that such provisions are clearly arbitrary 
and unreasonable, having no substantial relation to 
the public health , safety, morals, or general welfare 
(Emphasis supplied). 

This rule of law was followed in the case of Nectow v. 
City of Cambridge, 277 U. S. 183, 48 Sup. Ct. 447, 72 L. 
Ed. 842. Locally, in a zoning case testing the exercise of 
police power by the Zoning Commission, this Court in the 
case of Buglier v. Gottwals, 66 App. D. C. at page 341, 
restated the above rule as controlling, as follows: 

“* * # such restriction cannot be imposed if it does 
not bear a substantial relation to the public health, 
safety, morals, or general welfare and that in the 
final result the determination of this question is a 
duty which the Court must discharge.” 

This rule of law applies with equal force to a board of 
zoning adjustment, Hoffman v. Mayor and City Council 
of Baltimore, 79 A2d 367. 

The Owners state that the restriction imposed on their 
property by the action of the BZA, limiting their use to 
that of an apartment house, does NOT bear a substantial 
relation to the public health, safety, morals and general 
welfare and the District Court in vacating and setting 
aside the order of the BZA states as one of its legal rea¬ 
sons for doing so, as follows: 

“* * # and said order was made under a mistaken 
construction of the law * * *” (App. 34). 





On page 21 of their Brief, the BZA states its chief 
reason to support their order denying the right of the 
Owners to use their building for office purposes. The 
BZA states it is the personal desire of one of the owners 
to use his well-constructed and well-tenanted apartment 
house for an office building. 

The BZA has no authority to function as a local Rent 
Control Board. Rent Control has been in existence in the 
District of Columbia from the year 1941 to the present 
date (Title 45, Sec. 1601, 1940 D. C. Code) and Paragraph 
30 was created April 22, 1947 and has remained un¬ 
changed to this very day. We can presume that the Zon¬ 
ing Commission is cognizant of the fact that the District 
of Columbia has a rent-control law and is familiar with 
its terms and provisions. Paragraph 30 bestows no au¬ 
thority whatsoever on the BZA to attempt to regulate or 
control housing in the District of Columbia. 

“A housing shortage does not clothe the Adjust¬ 
ment Board with power to annul or modify zoning 
regulations. That is the function of the legal legisla¬ 
tive body” Potts v. Board of Adjustment (1945) 133 
N.J.L. 230, 43A 2d S50, S52. 

This ruling was followed in County Commissioners, 
Anne Arundel County v. Ward, 46 A 2d at page 6S9. 

D. The Owners Sustained the Burden of Proof 

The BZA states that the Owners failed to establish 
their right to use their building for office purposes for 
the reason that they failed to sustain the burden of proof. 

It is obvious after an examination of the order (App. 
67) of the BZA denying relief, that this order was based 
solely on the law as stated in Paragraph 30 (App. 99- 
100 ). 

The relief was denied for two reasons: 
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(a) “Because the proposed use as an office build¬ 
ing will affect adversely the present character and 
future development of the neighborhood;” and 

(b) “will result in dangerous or otherwise objec¬ 
tionable traffic conditions because of the lack of ade¬ 


quate automobile parking space for tenants of and 
visitors to the building.” 


j 

There was not a scintilla of evidence supporting! these 
rulings, and the District Court properly vacated and set 
aside the order. (App. 34, 35). 


The Owners assert that they qualify for the right to 
use their building for office purposes and contend that the 
record in this case clearly shows that as a matter of law 
and to the legal satisfaction of the District Court that the 
two reasons stated above have no support in the entire 
record. 


The Owners in their complaint (App. 7) specifically 
plead in paragraph 13 that no articles of commerce are 
to be sold on the premises (only used for offices) (App. 
44); that there will be no projection made beyond the 
front building line (App •>!) j that no neon or gas tube 
signs or show windows will be used and no sign extend¬ 
ing beyond the front wall of the building (there wouldn’t 
be any advertisements on the outside) (App. 44). The 
evidence shows the Owners building is adaptable for use 
as an office building (App. 43, 51). 

The Owners did make a showing as to the reasons for 
requesting permission to change the use of their property. 
It was testified by Mr. TTyman that the building was origi¬ 
nally constructed with the thought that it would be con¬ 
verted into an office building. For this reason it has a 
steel frame, costing an additional $10,000.00 and the floor 
will carry a load of 125 pounds per square foot, while fifty 
pounds only is the requirement for an apartment house. 
(App. 50 and 51). 
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The owners in normal times (prior to the war) ‘‘did 
not do well” with the rental of the property, (App. 45). 
Over a period of years, it was necessary to bring down 
the rent in order to keep it filled; it came down to $57.50 
and $60.00 for two rooms, kitchen and bath (Ibid) be¬ 
cause it is not a desirable residential neighborhood. (App. 
69) At the time of the hearing before the Board of 
Zoning Adjustment there were two vacancies. (Ibid) 

There is no dispute whatsoever as to the above mat¬ 
ters, and no evidence to the contrary. 

We next come to the question as to whether or not the 
evidence in the record shows that the use of the Owners 
property as an office building will affect adversely the 
present character and future development of the neigh¬ 
borhood. The Owners have shown by evidence set forth 
in the Majority Report of the Zoning Advisory Council 
that the zoning classification (now imposed on the Owners’ 
property) which existed prior to the creation of Regula¬ 
tion 30 seemed arbitrary and unreasonable (App 77). 
Even though the Zoning Commission rejected the recom¬ 
mendation contained in the Majority Report of the Zon¬ 
ing Advisory Council the Owners direct the Court’s at¬ 
tention to this evidence (App 99): 

“For the above reasons and in view of the fact 
that the Zoning Commission disapproved of the re¬ 
zoning of 16th Street to First Commercial, the ma¬ 
jority of the Council now believes the restrictive type 
of commercial development in keeping with the pres¬ 
ent character of the Street as outlined in the pro¬ 
posed amendment, to be an acceptable alternative.” 
(Emphasis supplied). 

The limited commercial use (adopted by the provisions 
of Paragraph 30) which the Owners seek is “in keeping 
with the present character of the street.” A legislative 
determination has decided this point and the Owners show 
by the evidence that they will operate their building in 
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the future under this Regulation as an office building so as 
to conform to the future development of the neighbor¬ 
hood, subject to each and every restriction relative to 
sales of articles, neon lighting, etc. 

No public official, property owner, resident or anyone 
appeared in opposition to or submitted an objection to 
the BZA, at any of the three hearings, against the Own¬ 
ers. (App. 44, 54, 73). 

This evidence in and of itself is strong proof that no 
interested person deemed his private rights or the pub¬ 
lic interest to be affected adversely by the use of 1016 
10th Street as an office building. 

Next, we come to the second part of the order denying 
relief—that concerning the traffic. The Owners point 
out the location of their property, in the middle of the 
block, bounded on the north by L St. and on the South 
by K St. (Ex. page 11). The uncontradicted evidence 
shows that this section of the city is far superior tb any 
other part of the city, in either garages or open air park¬ 
ing lots. (App. 33) A plat (Ex. page 9) is in evidence 
showing the locations of the parking areas in the vicinity 
of the Owners property. Also in evidence (Ex. page 12) is 
a sketch of the Owners’ property showing by red lines, 
12 off-street parking spaces located thereon. Marked for 
identification as Exhibit 2A (Ex. page 10) is a plat which 
was offered into evidence along with a profer of testi¬ 
mony by counsel for the Owners to show, by the engineer 
who prepared the plat and who was present at the trial, 
the conditions relative to parking in this vicinity as of 
November 16, 1951, a date shortly before the data of 
trial. This evidence was not accepted. 


Where the owner of property in a residential zone 
applies to a Board of Zoning Adjustment for permission 
to use his property in a manner and for a purpose dif¬ 
ferent from that of all other persons in the same zone. 
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lie has the burden of establishing facts entitling him to 
that exceptional relief. Most, if not all, of the cases cited 
by the Board of Zoning Adjustment are of this character. 

The situation confronting the owners in the case at bar, 
however, is entirely different, because instead of asking 
for a privilege denied to others, the owners, to the con¬ 
trary, are asking for the same privilege as has been ac¬ 
corded other owners of property in the same zone simi¬ 
larly situated. 


While it is true that lower Sixteenth Street is techni¬ 
cally zoned for residential purposes, it is a well estab¬ 
lished fact that property in this neighborhood has ceased 
to be used for residential purposes. All of the old man¬ 
sions existing at the time of the establishment of the 
original zoning have been demolished. The plat offered 
by the owners in this case shows conclusively that there 
are only three small residences within the boundaries of 
lower Sixteenth Street. (Ex. page 11). The Zoning Com¬ 
mission recognized this fact when they promulgated Para¬ 
graph MO, wherein they provided that buildings in the area 
mentioned could be used for office purposes, provided cer¬ 
tain conditions were complied with. The owners tendered 
tlv msclvos willing to comply with such conditions. 


The Board of Zoning Adjustment in their brief claim 
that the owners are seeking commercial zoning. This is 
not an accurate statement of the facts, since they are not 
seeking unlimited commercial zoning as defined in the 
regulations, bu! are merely requesting the privilege of 


using their property for office purposes upon compliance 
with the provisions of Paragraph MO. 


•n their testimony before the Board of Zoning Adjust¬ 
ment the owners presented more evidence in support of 
their claim than any of the eight persons to whom the 
privilege was granted. The records of the eight cases were 
offi-red in evidence before the Board of Zoning Adjust- 
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ment and are contained in the joint appendix at pages 100 
to 157. In none of the eight cases was any evidence ad¬ 
duced by the appellants to show any special reason why 
they should be given the privilege to which they were 
entitled under Paragraph 30, nor were any questions pro¬ 
pounded by any member of the Board of Zoning Adjust¬ 
ment to develop any such facts. From some of the rec¬ 
ords it appears that no questions were raised about park¬ 
ing facilities in the neighborhood; and in none of the 
cases was any question asked or testimony developed re¬ 
garding the present character or future development of 
the neighborhood. j 

The Board of Zoning Adjustment in its decision ih the 
case at bar did not base its action denying relief upon the 
ground that the Owners had failed to make a proper 
showing, and this point was not even raised or considered 
when the present appeal was before the Board of Zoning 
Adjustment. It is a point raised by counsel for the Board 
of Zoning Adjustment for the first time in this case, be¬ 
cause, we respectfully submit, counsel appreciate the fact 
that the final decision of the Board of Zoning Adjustment 
cannot be supported upon the grounds set forth in its 
Order. 

In the enactment of Paragraph 30, the Zoning Commis¬ 
sion evidenced a legislative purpose to condition the exer¬ 
cise of the power of the Board of Zoning Adjustment, by 
the particular ami specific standards prescribed by the 
said Regulation, and the Board of Zoning Adjustment in 
the exercise of its power is confined by and limited to the 
prescribed standards. 

In order to meet the constitutional requirements it is 
essential that the power should be exercised in such a 
manner that the treatment of each class or kind of build¬ 
ings or o‘her strncturres throughout the District should 
be uniform. It was a failure of the Board of Zoning Ad- 
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justment to recognize this rule of law that occasioned it 
to depart from the spirit of the regulation and to exercise 
its power in such a manner that it impaired the right of 
the owners in this case, and it is because of the abuse of 
the delegated legal discretion exercised by the Board of 
Zoning Adjustment, that the owners claim their constitu¬ 
tional rights have been invaded. 

In the case of Potts v. Board of Adjustment (1945), 
133, N. J. L. 230, 43 A. 2d. 850, it was said, with respect 
to the powers of a board of adjustment (133 N. J. L. at 
page 238): 

“It is under a duty to exercise sound discretion 
controlled by law and reason. ‘Legal discretion’ signi¬ 
fies the course prescribed by law. It connotes a rea¬ 
sonable and just result, taking account of the law 
and the particular circumstances of the case.” 

A zoning board of adjustment is not a legislative body; 
its functions are quasi-judicial; and, in the granting of 
an exception or a variance, its power is confined by the 
prescribed standard or rule of conduct and in the exer¬ 
cise of its legal discretion it must keep within the con¬ 
fines where its power is staked out. It must exercise its 
“legal discretion” so as not to impair fundamental com¬ 
mon and individual rights. 

See Brandon v. Montclair (1940), 124 NJL 135, 11 A. 
2d. 304 (affirmed in 1940) 125 NJL 367, 15 A. 2d. 
598. 

The Owners state that they have sustained the burden 
of proof and have clearly demonstrated by the evidence 
that they are entitled to the right to use their 16th St. 
property for office building purposes and that the denial 
of this right imposing an unlawful restricted use on them 
for almost five years constitutes a gross abuse of au¬ 
thority and is otherwise not in accordance with law. 
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E. The Owners Assert Their Right as a Matter of Law 
Not as a Matter of Grace 

The BZA comes before this Court asserting that its 
discretion cannot be questioned by the judiciary, that 
only as a matter of grace are property owners privileged 
to use their property for office purposes on lower 16th 
St. In this case we have a situation where the property 
owners allege that their constitutional rights under the 
Fifth Amendment have been violated (see Complaint par. 
11 and 12, App. 7), upon which issue has been joined by 
virtue of the BZA’s answer (App. 11, 12). Here we 
have an issue of fact presented bearing upon a Constitu¬ 
tional right, which by the very nature of its importance, 
requires that the Court render a final decision based 
solely upon its own independent judgment. This rule of 
law is set forth in the leading case on the subject, 1 St. 
Joseph Stockyards Co. v. United States, 56 S. Ct. 720, 
29S U. S. 38, 80 L. Ed. 1033. Also see Public Administra¬ 
tive Law, 42 Am. Juris, pages 653, 654 and 655. ! To 
avoid repetition of argument the Court’s attention is di¬ 
rected to pages 12-15 inch of the Owners’ brief as cross¬ 
appellant in Appeal No. 11477 filed herein, wherein this 
point is discussed in detail. 

A recent zoning decision directly in point, but contrary 
to the BZA’s contention, is the case of Hoffman v. Mayor 
and City Council of Baltimore, et al, decided in 1951, 
reported at 79 A 2d 367, wherein the Court, on this 
point, at pages 372 and 373 states: 

“* # * But the duty of the courts not to substitute 
their judgment for the judgment of legislative or ad¬ 
ministrative authorities acting within their powers 
is no more imperative than the power and duty to 
set aside any purported exercise of such power which 
is in fact arbitrary, capricious or confiscatory. In 
this respect zoning can no more escape judicial re¬ 
view than any other purported exercise of the police 
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power. The legal question is whether the legislative 
or administrative determination was “an unreason¬ 
able, arbitrary or unequal exercise of power.” But 
when it is shown “that the health, safety, convenience 
and general welfare of the inhabitants of the part of 
the city affected will not be promoted” by inclusion 
of land in a residential district, thereby inhibiting 
its use for commercial and industrial purposes to the 
serious damage of the owner, such zoning may be set 
aside. Nectow v. Cambridge, 277 IT. S. 183, 4S S. 
Ct. 447, 72 L. Ed. 842 supra: Anne Arundel Countv 
v. Ward, 186 Md. 330, 338, 46 A 2d 684, 165 ALR 
816: Northwest Merchants’ Terminal v. O’Rourke, 
supra.” (Emphasis supplied). 

The plaintiffs state that the decision of the Board of 
Zoning Adjustment must be based on facts in evidence 
and that these facts in evidence must bear a substantial 
relation to the protection of public interests. In the case 
of Robinson v. Town Council of Narragansett, 199 Atl. 
SOS this point came up for review, and the Court reversed 
the decision of the town council acting as a board of 
zoning review which denied a petition for an exception to 
the local zoning ordinance. At 190 Atl. page 314, the 
Court States: 

“A person who honestly believes that he would be 
unnecessarily or unreasonably restricted in the use 
of his land by the strict enforcement of the provisions 
of a zoning ordinance is entitled to come before a 
zoning board of review as a waiter of right and not 
by way of permission or tolerance on the part of the 
board. Such a board should act upon the facts estab¬ 
lished at a hearing, and if in addition thereto, the 
board desires to take into consideration other facts 
personally known to any of its members, such addi¬ 
tional facts should be wade known, so that they may 
become a part of the record. Furthermore, the deci¬ 
sion of the board upon all the facts thus presented 
should bear a substantial relation to the common 
interests and general welfare.” (Emphasis supplied) 
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The BZA contends on page 27 of its brief that the 
“* * * only reason offered is that the applicants would 
make more money if they were permitted to do iway 
with the residential use which now exists * * *” (App. 
27, 28). The subject of rent control and “* * * a recog¬ 
nized housing shortage” (App. 28) is again brought up 
for discussion. Where in the wording of Paragraph 30 
is there any basis for such a construction? 

By the clear-cut wording of Paragraph 30 it is obvious 
and apparent that the Zoning Commission, intended to 
conform the lower 16th Street area by the substitution 
of office buildings and banks for other existing uses; and 
to create a higher land value for lower 16th St. with a 
correspondingly higher income for the property owners 
located thereon. For what other business reason or rea¬ 
sons would the other eight applicants have in seeking 
office uses for their buildings than that of increasing the 
value of their respective real estate holdings on lpwer 
16th Street with a correspondingly higher income? 

The Owners state that, as a matter of law, based oh the 
evidence in this record, they are qualified and entitled to 
use their private property as an office building, so as to 
realize its highest utility, in the zoning district where it 
is located and that the denial of this right by the BZA is 
discriminatory. j 

F. ON THE SUBJECT OF DISCRIMINATION 

The Owners charge in their complaint that the BZA 
did not extend to them the rights and privileges to Which 
they were entitled under Paragraph 30 and that such 

. . action was and is discriminatory, arbitrary, capric¬ 
ious and void and has resulted in a denial of plaintiffs’ 
Constitutional rights to the equal protection of the: law 
to use their property in the same manner as persons 
owning property similarly situated in the immediate 
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neighborhood who have been granted the right to use or 
construct structures for office building purposes.” (App. 7) 

What action will the Courts take to determine whether 
or not an ordinance though valid on its face is applied and 
administered by an unequal hand? What actions of the 
State or its agencies amount to discrimination of such a 
nature as to deprive a person of his Constitutional rights? 

The Owners submit that the following cases cl earl v 
sustain their contention that discrimination of such a 
nature as to deprive them of their Constitutional rights 
is directly attributable to the unlawful action of the BZA 
and the decision of the District Court upholds this con¬ 
tention. 

In the leading case on the subject of discrimination— 
the case of Yick Wo v. Hopkins, Sheriff of the dtp and 
County of San Francisco, 6 Sup. Ct. 1064, 11S V. S. 356, 
30 L. Ed. 220, the Court in 30 L. Ed. at page 227 states: 

“Though the law itself be fair on its face and im¬ 
partial in appearance, yet, if it is applied and ad¬ 
ministered by public authority with * * * an unequal 
hand, so as practically to make unjust and illegal 
discrimination between persons in similar circum¬ 
stances, material to their rights, the denial of equal 
justice is still within the prohibition of the Constitu¬ 
tion. ” (Emphasis supplied) 

The Owners concede the validity of Paragraph 30, and 
direct their attack solely to the application of the law, as 
embodied in Paragraph 30, by the BZA as applied to the 
particular parcel of land involved here, the contention 
being that the law of this Paragraph as applied is dis¬ 
criminatory, arbitrary, capricious and void. 

In the case of Dobbins v. Los Anglecs, 195 U. S. 223, 
49 L. Ed. 169, the Court citing the case of Yick Wo v. 
Hopkins supra, in 49 L. Ed. at page 177, states: 
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. . that, although an ordinance might be lawful 
upon its face, and apparently fair in its terms, yet, 
if it was enforced in such a manner as to work a 
discrimination against a part of the community, for 
no lawful reason, such exercise of power would be 
invalidated by the Courts.” (Emphasis supplied) 

Judge Learned Hand in the case of East Coast Lumber 
Terminal v. Town of Babylon, 174 F. 2d 106, cites with 
approval, the two principles of law established in the 
"Tick Wo” case, at page 112: 

“It has indeed been the law for over sixty years 
that the (Fifth) Amendment covers the unequal en¬ 
forcement of valid laws, as well as any enforcement 
of invalid laws; * * (Word in parenthesis sup¬ 
plied) 

Set forth below are a collection of points and authori¬ 
ties on the subject of discrimination by municipal agen¬ 
cies where the Courts have set aside as discriminatorv, 
orders of zoning and administrative agencies and analo¬ 
gous to the factual background surrounding plaintiff’s 
property is the case of Reynolds v. Barrett (1938), 83 
Pac. 2d 29. Tn the cited case, the zoning authorities of 
the City of Piedmont. California, enacted a series of; ordi¬ 
nances to preserve the character of the city, which was 
“primarily a residential city.” The City was divided 
into two business districts, one known as the Grand 
Avenue Business District and the other known as the 
Highland Business District. The plaintiff’s property was 
located in the latter district and the Zoning ordinance, as 
applied to his property, rendered it residential by classi¬ 
fication in a district wholly zoned for business uses. 
Plaintiff’s property was immediately across the street 
from the Highland Business District (northerly), to the 
East was a large area zoned for business use which at 
that present time was completely occupied by public 
buildings, immediately adjacent to the plaintiff’s property 
a fraternal meeting hall was located, to the South, and 





on the West the property immediately adjacent was 
zoned for business use. The lower court in this action 
in granting relief to the plaintiff made a finding of fact 
and conclusion of law supported by two theories, the 
first theory of which was rejected by the Appellate Court. 

Directing our attention to the second theory which, is 
pertinent to the issue involving 1016 - 16th St., N. W., the 
Appellate Court held that they were in accord with the 
conclusion reached. The second theory supporting the 
judgment rendered in favor of the plaintiff, with perti¬ 
nent parts from the opinion, are set forth below (83 
Pac. 2d, 32): 

“(2) That as applied specifically to the Reynolds- 
Williams (Plaintiffs) property the ordinance assum¬ 
ing its general validity, is unreasonable, discrimina¬ 
tory and arbitrary for the reason that said parcel is 
entirely surrounded by properties used for business, 
semi-business or public purposes.” (Wording in 
parentheses supplied) 

At 83 Pac. 2d on page 33 the Court applies the rules 
of law to the facts in the case: 

“Tt is obvious that by a zoning ordinance a city 
cannot unfairly discriminate against a particular par¬ 
cel of land. If the general scheme of zoning is sound 
and valid, nevertheless the courts may properly in¬ 
quire as to whether the scheme of classification and 
districting has been applied fairly and impartially in 
each instance. Miller v. Board of Public Works, 195 
Cal. 477, 234 P. 381, 38 A.L.R. 1479. As was said 
in ITurst v. City of Burlingame, 207 Cal. 134, 143, 
277 P 308, 312: There is much force in the contention 
of the respondent that the ordinance, if otherwise 
valid, is void as to him for the reason, as concluded 
by the trial court, that the classification of the re¬ 
spondent's property as residence property only was 
arbitrary, oppressive, discriminatory, and void. * * * 
The (trial) court also declared with reference to the 
plaintiff’s property: ‘A mere inspection of the prop- 
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erty would present to the dullest of minds the im¬ 
practicability of maintaining the portion left in this 
block for residential purposes.’ An inspection of the 
record before us leads to the same conclusion and 
satisfies us that the question of whether respondent’s 
property w’as or was not properly zoned as residen¬ 
tial property is not fairly debatable; that no consid¬ 
eration of public health, peace, safety, morals, order, 
or welfare required that respondent be prohibited 
from using his property for commercial purposes; 
and that the ordinance, if otherwise valid, would be 
void as to him.” 

“ Applying these rules to the facts of the instant case 
we are of the opinion that reasonable minds cannot 
differ as to the arbitrary and discriminatory nature 
of the ordinance as applied to the particular parcel 
here involved. Obviously, a city, purporting to act 
under its police power, cannot create a business dis¬ 
trict, and entirely "within it create an ‘island’ of one 
lot restricted to residential purposes when no rational 
reason exists for such a classification. Clearly, and 
without possibility of doubt, such classification is 
discriminatory as to the isolated parcel, completely 
surrounded by business property. That is exactly 
the situation here presented.” (Emphasis supplied) 

In the case of Boothby v. City of Westbrook, 23 A 2d 
316 the plaintiffs appealed from a decree dismissing their 
bill for injunctive relief to enjoin the enforcement of a 
local zoning ordinance claiming an infringement of their 
rights guaranteed by the Constitution under the 14th 
amendment. The appellate court sustained the appeal and 
remanded the case to the court below for entry of a 
decree granting injunctive relief to the plaintiffs. The 
plaintiffs, as owners of a parcel of land in a designated 
territory zoned for commercial use, protested against a 
zoning ordinance which denied them the right to sell their 
property to an oil company for the purpose of carrying 
on a gasoline and oil business. The ordinance prohibited 
the keeping of gasoline within 300 feet of a school house 



excepting those gasoline stations in the designated zone 
which were in operation before the zoning ordinance was 
created. At the time the ordinance was created plaintiff 
had a contract to sell his land provided it could be used 
as a gasoline station. 

The Court in a discussion of the property rights of a 
person and on the subject of discrimination stated at 23 
A2d 316: 

“Property is more than the mere thing which a 
person owns. It includes the right to acquire, use and 
dispose of it without control or diminution save by 
the law of the land, and the Constitution protects 
these essential attributes of property. If the enforce¬ 
ment of a statute or ordinance wilich is repugnant to 
the Fourteenth Amendment will deprive the owners of 
land of their right to dispose of it for lawrful pur¬ 
poses, the threat to enforce the regulation constitutes 
a continuing unlawful restriction upon the property 
rights, and if the owners have no remedy at law as 
complete, practical and efficient as that wilich equity 
can afford, relief by injunction may be granted.” 
(Cases cited.) (Emphasis supplied). 

On the subject of discrimination the Court at 23 A 
2d page 319 states: 

“It is fundamental, however, that a regulatory ordi¬ 
nance passed pursuant to a general legislative grant 
of power must be reasonable and not arbitrary and 
operate uniformly on all persons carrying on the 
same business under the same conditions. In the en¬ 
actment of such regulations, proper classification may 
be made, the legislation confined to a certain class 
or classes, different rules prescribed in favor of or 
against a class and discriminatory restrictions made 
or privileges extended provided the 'partiality shown 
and the discrimination effected are reasonable and 
rest on substantial differences and distinctions which 
have a valid and real relation to the object of the 
legislation, so that all persons similarly circumstanced 
shall be treated alike. The inhibition of the Four- 
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teenth Amendment that no person should be deprived 
of the equal protection of the law is designed to pre¬ 
vent any person or class of persons being smgled out 
as a special subject for discriminating or favoring 
legislation.’’ Cases cited. (Emphasis supplied). 

In a recent New York case, Anderson et al v. Board of 
Standards & Appeals et al, 82 N.Y.S. 2d 206, the court 
granted a certiorari order to the plaintiffs against the local 
zoning board and others upon refusal of the zoning board 
to grant an exception in favor of the plaintiffs: who 
sought permission to install the unobtrusive stores in a 
large clubhouse, which by similar permission had been 
granted to others and completely turned over to a busi¬ 
ness use. The Court in a short opinion stated that this 
refusal constituted an abuse of discretion. From the 
opinion, 82 N.Y.S. 2d page 206, the Court states: 

“. . . The testimony and exhibits indicate clearly 
that the section in which the relator asks for permis¬ 
sion to install two unobtrusive stores in a large club¬ 
house has by similar permission granted to others 
been completely turned over to business use. I re¬ 
gard the situation as so marked in that regard that 
although the petitioner asks for an exception in his 
favor, I consider that it is rather the refusal than the 
permission which would constitute an exception. 
Under these circumstances I think that the refusal 
must be regarded as at law an abuse of discretion.” 
(Emphasis supplied) 

The appellate court in the case of Hoffman v. Mayor 
and City Conned of Baltimore (1951), 79A 2d 367 held 
that the refusal of the local zoning authorities, which 
refusal was upheld by the Baltimore City Court, to per¬ 
mit an exception in favor of the plaintiffs from the re¬ 
quirements of the local zoning ordinance was not justified 
by the evidence in the case. Briefly, the general area 
around the land in question was industrial and plaintiff 
sought an exception from the requirements of the local 
zoning ordinance for permission to use his land which 



was zoned residential for the storage of building mate¬ 
rials. The appellate court in reversing the decision of 
the Baltimore City Court, held that when the inclusion 
of a piece of residential property in a zone which was 
continuing to become industrial and commercial in use, 
was shown NOT to affect the health, safety, convenience 
and general welfare of the inhabitants of the part of the 
city affected the exception should be granted. 

The Court, 79A 2d at the top of page 373 states: 

“The legal question is whether the legislative or 
administrative determination was an ‘unreasonable, 
arbitrary or unequal exercise of power.’ But when 
it is shown ‘that the health, safety, convenience and 
general welfare of the inhabitants of that part of the 
city affected will not be promoted’ by inclusion of 
land in a residential district, thereby inhibiting its 
use for commercial and industrial purposes to the 
serious damage of the owner, such zoning may be set 
aside.” Nectow v. Cambridge, 277 U. S. 183, 48 S. Ct. 
447, 72 L. Ed. S42 supra: Anne Arundel Countv v. 
Ward, 186 Md. 330, 338, 46 A 2d 684, 165 A.L.R. 
816: Northwest Merchants Terminal v. O’Rourke, 
191 Md. 171, 60 A 2d 743, 751. 

The court in this case did not decide that the zoning 
ordinance was invalid, its decision was based on the 
application of the zoning ordinance to the peculiar facts 
and circumstances surrounding the location of plaintiffs 
property. 

In the case of City of Miami Beach v. State ex rel 
Le-ar ef al 175 So. 537 the court set aside a zoning ordi¬ 
nance prohibiting private schools in a milti family dis¬ 
trict, while permitting public schools holding that the 
“* * * restriction is clearly arbitrary and unreasonable 
and has not any substantial relation to the public safety, 
health, morals, comfort or general welfare.” 

On the subject of discrimination it is interesting to 
note that the court in the case of Rowland et al v. City 
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of Racine 271 N. W. 36 (Wisconsin 1937), held that a 
zoning ordinance must be held unreasonable and void 
when it placed a residential zoning on plaintiffs lots 
which were located “in the center of a natural! light 
manufacturing and retail business area.’ 7 The plaintiffs 
sought injunctive relief which was granted by the lower 
court and on appeal the appellate court affirmed stating 
(271 N. W. bottom of page 38): 

i 

“That such action bv the citv was and is arbitrary 
unjustified, unreasonable, and an abuse of its discre¬ 
tion and the exorcise of its powers; and the retention 
of the plaintiff’s property within the residence dis¬ 
trict deprives them of their property without due 
process of law, and denies to them the equal protec¬ 
tion of the law, in violation of the State and Fed¬ 
eral Constitutions. * * * “That judgment must be 
sustained because the ordinance, insofar as its opera¬ 
tion in its present form in respect to plaintiff’s prop¬ 
erty is concerned, is clearly so discriminatory, arbi¬ 
trary and unreasonable that it is unconstitutional and 
therefore void.” (Emphasis supplied) 

The seal of the court should not become a mere rubber 
stain]) for the approval of arbitrary action by the admin¬ 
istrative agency. Gen. Tobacco & Grocery Co. v. Flem¬ 
ing, 125 F (2) 596, 140 A.L.R. 783. 

The Owners submit that their rights are to be deter¬ 
mined as a matter of law not as “a matter of grace.” 

G. Other Property in the Neighborhood 

Fundamentally, the Owners contend that they have in¬ 
dividual rights in common with each and every property 
owner on lower Sixteenth Street. By virtue of these 
riyhts (and not by virtue of grants to other property: own¬ 
ers whose cases are referred to by way of analogy and to 
further show what lias happened on lower 16th Street 
under Paragraph 30) the Owners claim that the equal 
protection of their property rights under Paragraph 30 
has been denied to them. 



The existence of other similar uses of property in the 
vicinity of the Owner's property on lower 16th Street 
should be given consideration in determining whether or 
not the Owners qualify to use their property as an office 
building. 

In 16S A.L.R., page 43, it is stated: 

“It is generally recognized, however, that the ex¬ 
istence of other non-conforming uses in the same 
district or neighborhood, whether by virtue of their 
establishment and existence at the time of the adop¬ 
tion of the zoning ordinance or by subsequent authori¬ 
zations, should be given consideration in determining 
the propriety of granting a variance.” (Cases Cited) 

“And the existence of other non-conforming uses 
has been held, in some instances, to warrant, or even 
require the granting of a variance or exception to 
permit a similar use.” 

The Owners claim that they possess a constitutional 
right to show by way of comparison and analogy every 
zoning case under which action was taken by the Board 
of Zoning Adjustment under Paragraph 30 to determine 
whether or not they were denied the equal protection of 
their property rights under the law. It is submitted that 
comparisons and analogies, largely by oral testimony, are 
imperative to determine the law applicable to the Own¬ 
ers’ complaint of denial of equal protection under the law. 

“The phrase ‘equal protection’ of the law has not 
been precisely defined. In fact, the phrase is not 
susceptible of exact delimitation. * # * The guiding 
■principle most often stated by the courts is that this 
constitutional guaranty requires that all persons shall 
be treated alike under like circumstances and condi¬ 
tions, . both in the privileges conferred and in the lia¬ 
bilities imposed.” 12 Am. Juris., pages 128 and 129. 

The Zoning Commission had full and complete authority 
to rezone lower Sixteenth Street. It had under consider¬ 
ation the question of placing this property in a commer- 
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cial zone, which would have enabled the owners to use 
their property for various business purposes and yrould 
have enabled them to install signs and neon lights. This 
was not deemed desirable by the Zoning Commission. It 
recognized, however, that the section in question had 
ceased to be in a desirable residential neighborhood, and 
realized that the property owners were entitled to some 
adjustment. It therefore promulgated the regulation in 
question, providing for the establishment of office build¬ 
ings and banks, subject to certain conditions set forth in 
the regulation. 

In doing so, the Zoning Commission did not intend to 
favor some property owners over others similarly situ¬ 
ated, nor did it intend to confer upon the Board of: Zon¬ 
ing Adjustment unlimited discretion. 

Acting under the regulation in question, the Board of 
Zoning Adjustment granted the appeal of the Teck Con¬ 
struction Company (App. 130, 132) for the privilege of 
using the apartment house known as No. 1020 Sixteenth 
Street (Ex. page 7) as an office building. This property 
is immediately adjacent to the Owners 1 property. (Ex. 
page 11). The Board of Zoning Adjustment ruled, in the 
absence of any evidence, that the granting of said appeal 
“will be in harmony with the general purpose and iptent 
of the zoning regulations, and that it will not tend to 

i 

affect adversely the present character and future develop¬ 
ment of the neighborhood, and will not result in danger¬ 
ous or otherwise objectionable traffic conditions.” It will 
be observed by reading the record in said appeal that 
“Teck” offered no testimony whatever in support of his 
appeal. The entire record consists of a statement by a 
representative of the Owner, consisting of less than a 
half page of the printed joint-appendix. (App. 131). 

Beiner and Moskowitz, owners of apartment house a 
half block distant from the Owners’ property, filed an ap¬ 
peal for the privilege of using their apartment house for 
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office purposes, (Kx. page S). Their appeal was granted in 
the absence of shoiriny of any evidence in support there¬ 
of. (App. 154-157). 

After the Owners’ first and second appeals had been 
denied, but before the third appeal had been decided, Mr. 
Tucci appealed to the Board of Zoning Adjustment for 
the right to use his property for office purposes. He owned 
the vacant land at the corner of Sixteenth Street and K 
Street, Northwest, used at the time as a public parking 
lot. He proposed to construct an eight story office build¬ 
ing on the lot. (Kx. page 13) The evidence showed that 
he could make no provision for parking of automobiles; 
the testimony further indicated that the traffic would be 
greater than in the Owners’ case. Nevertheless, the ap¬ 
peal was granted. (App. 142-152). 

The property to the east and west of the Owner’s 
building immediately adjacent to both sides of Sixteenth 
Street (Ex. page 14) is zoned First Commercial. To the 
west this zoning is in close proximity to the Owner’s 
building (note scale on plat, Ex. page 11) while to the 
north immediately adjacent to the Owners’ building is 
1020 Sixteenth Street which is zoned and used as an 
office building. (Ex. page 7) On page 11 of the Exhibits 
is a plat showing the location of 101G 16th Street N. W. 
and the various uses of the property in the lower Six¬ 
teenth Street district. 

H. The Order of the Board of Zoning Adjustment Was 
Not Based on Law But Was Based on a Mistaken 
Construction of the Law and the Regulation 

'flie BZA states on page 30 of their brief that they did 
not make “* * * a mistake of law in considering the char¬ 
acter of plaintiff’s building and the fact that it was fully 
tenanted with persons making a residential use thereof.” 
The Owners have previously stated in this brief and 
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have charged the BZA (a quasi-judicial agency) with at¬ 
tempting to legislate and also with attempting to take 
over, insofar as the Owners’ building is concerned, certain 
powers that belong (if at all) exclusively to the Adminis¬ 
trator of our local Rent Control Board. The Owners have 
specifically charged the BZA with amending Paragraph 
30, an act which Congress has specifically prohibited. 
(Title 5, Sec. 421, p. 144, 1940 D.C. Code). Paragraph 30 
contains no provision relative to housing or to occupancy 
and is strictly confined to regulating zoning. 

The Owners repeat again, the fact that their building 
is and was well-tenanted has nothing to do with thi$ case. 
The Zoning Commission and NOT the BZA makes the 
legislative determination. The Zoning Commission lias a 
group of experts known as the Zoning Advisory Council 
(Title 5, Sec. 417, 1940 D.C. Code) who advise them on 
such matters in addition to other municipal and local ad¬ 
ministrative agencies and the Commission knew or should 
have known that the Owners and their predecessors in 
interest have been using this building since 1922 (App. 
42), as an apartment house, and that at the time (1947) 
the Regulation under consideration was enacted it was 
so used and was well-tenanted. We likewise know ; that 
Paragraph 30 has never been changed and remains today 
the same as it was when created. 

Reference is made on page 31 of BZAs’ brief to “* * * 
out-moded mansion-type residences characteristic of this 
section of 16th Street.” Paragraph 30 bestows no au¬ 
thority on the BZA to pick out out-moded mansion-type 
residences for future office use to the exclusion of other 
buildings. The Owners have an entirely different opinion 
than the BZA concerning the type of buildings on lower 
16th Street. The exhibits on file herein, or better still, a 
casual stroll through this district is the best way to reach 
an opinion as to what action the BZA has taken in the 
past pursuant to Paragraph 30 and whether or not such 
buildings are out-moded mansion-type residences. 
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The BZA on page 32 of their brief cites the case of 
Lewis v. District of Columbia, 190 F2d 25, 89 UJS. App. 
D.C., in support of its action. This case involves “spot 
zoning”, a type of zoning not involved in this appeal. 
The Lewis case was a boundary line case whil* the Own¬ 
ers’ case involves a district determined by the width of a 
street in which district the Owners’ property is located 
almost in the center. (Ex. page 11). 

The facts of that case are not even remotely related to 
the facts in the case at bar. The Lewis case sought to 
enlarge a boundary line established by the Zoning Com¬ 
mission. 

The plaintiff Lewis was outside the boundary line and 
therefore wanted it extended. In the case at bar the 
Owners’ property- is located in the center of the zoned 
area. The Court in the Lewis case was dealing with the 
boundaries of the commercial zone created by the Zoning 
Commission, and naturally held that the boundary had to 
begin at one place and end at another, and that the crea¬ 
tion of boundaries was within the discretion of the 
Zoning Commission. 

The Owners, unlike Lewis in the cited case, did not ask 
the District Court to substitute its judgment for that of 
the Zoning Commission but to the contrary the Owners 
sought injunctive relief from the District Court to com¬ 
pel the Board of Zoning Adjustment to vacate its order 
denying relief to the Owners and to grant the relief to 
which the Owners were clearly entitled to receive under 
the law and the zoning regulation enacted by the Zoning 
Commission. The District Court ( Hyman v. Coe, 102 F. 
Supp. 254) vacated and set aside the order of the BZA 
and the Owners submit that this appeal is not to be de¬ 
termined on the legislative action of the Zoning Com¬ 
mission but on the quasi-judicial action of the Board of 
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Zoning Adjustment which quasi-judicial action relates 
solely to the application of a valid zoning regulation 
(Paragraph 30) contrary to law and in derogation of the 
specific provisions contained in this zoning regulation. 

In the case at bar the Owners are not seeking to extend 
boundary lines and are not complaining of any action of 
the Zoning Commission. The complaint rests solely on 
the fact that the Board of Zoning Adjustment has acted 
arbitrarily and capriciously in denying the Owners the 
right to use their property in the manner in which the 
owners of neighboring properties are given such right. 

I. The Board of Zoning Adjustment Acted Arbitrarily 

and Capriciously 

On pages 33 to 37 of their brief the BZA states that it 
did not act arbitrarily and capriciously in denying the 
application (three times) of the Owners for the right to 
use their building for office purposes and in support of 
this position sets forth the characteristic features of the 
other eight applicants who were granted relief. All of 
these other eight buildings (see Exhibits, pages 2 to S 
inch and page 13) are in the Lower Sixteenth Street 
area covered by Paragraph 30, and judged by the stand¬ 
ards created by Paragraph 30 they are substantially simi¬ 
lar. 

V CONCLUSION 

The BZA has unlawfully attempted to amend Para¬ 
graph 30. Its attempt based on a mistaken construction 
of this Regulation has effectively amended Paragraph 30 
to the extent that these applicants as Owners of an apart¬ 
ment building are excluded from the right to use their 
property as an office building by virtue of the fact that 
they have an apartment building with tenants as dis- 
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tinguished from some other type of occupancy. The Regu¬ 
lation contains no housing or occupancy provision. 

The BZA contends that it has the power to exercise its 
discretion sparingly but the Regulation extends rights to 
all who qualify and such contention .justifies the decision 
of the District Court that the discretion exercised by the 
BZA was arbitrary and capricious. (App. 34). 

The Owners assert that the record clearly discloses 
that they have sustained the burden of proof by full 
compliance with the provisions of Paragraph 30. 

The Owners in this appeal contend that their rights 
are not to be determined “as a matter of grace” bv the 
BZA but as a matter of law by the Court based on funda¬ 
mental principles of law. 

The rights of other property owners under Paragraph 
30 are a proper subject of inquiry by this Court when 
litigants plead that the equal protection of their Constitu¬ 
tional rights have been violated by a quasi-judicial agency. 

The BZA acted arbitrarily and capriciously, erring as 
a matter of law, not only under a mistaken construction 
of Paragraph 30 but also under a mistaken construction 
of the law applicable to these proceedings. 

and said order was made under a mistaken 
construction of the law and regulation * * •” (App. 
34). 

All zoning is subject to the fundamental principle of 
law restated in the case of Bugher v. Gottwals, 66 App. 
D.C. at page 3-U , which principle requires the zoning 
agency to determine whether or not the restricted use 
which they placed on the Owners’ property did, or did 
NOT, bear a substantial relation to the public health, 
safety, morals, or general welfare. The Owners contend 
that the restricted use placed on their propertv by virtue 
of the order of the BZA did NOT bear a substantial rela- 
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tion to the public health, safety, morals or general wel¬ 
fare. j 

i 

The BZA contrary to the provisions of Paragraph 30 
and contrary to the law conferring certain specific au¬ 
thority in them as a quasi-judicial agency has attempted 
to usurp the authority conferred by law in the Adminis¬ 
trator of our local Rent Control Board in that th$v are 
attempting to impose a housing regulation on the Owners 
requiring them to operate their building as an apartment 
house. I 

The Owners submit: that their fundamental rights 
have been violated; that the law controlling the course 
and governing the outcome of this action has been aband¬ 
oned by the BZA; that the BZA unlawfully attempts to 
justify its action on powers, expressly asserted, i as a 
“matter of grace” in the absence of any evidence what¬ 
soever to sustain the restricted use imposed and that as 
a matter of law this appeal should be dismissed. 

Respectfully submitted, I 

Milton Strasburger \ 

James C. Wilkes 
George A. Glasgow j 

Tower Building 
Washington, D. C. 

Attorneys for Appellees 

Of Counsel: \ 

Wilkes, McGarraghy & Artis 


Note: Six copies of the Zoning Regulations of the District of 
Columbia. Plaintiffs’ Exhibit 7 which were designated by the 
appellants in Appeal No. 11476 as a part of their record on appeal 
are to be filed in this Court. (App. 40). 
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STATEMENT OF QUESTIONS PRESENTED 


The questions presented are: 

1. Whether the Zoning Commission, by the enactment 
of Paragraph 30. made a legislative determination which, 
in effect, changed the zoning of lower Sixteenth Street 
from a Residential, 90' “D" Area District to Commercial. 

2. Whether Paragraph 30, at the time of its enactment, 
was ever legally adopted by the Zoning Commission. 

3. Whether, in the drafting of Paragraph 30, the 
Zoning Commission acted within the bounds of its dele¬ 
gated statutory authority. 

4. Whether the denial by the Board of Zoning Adjust¬ 
ment of appellees’ application for a special exception 
under Paragraph 30 was arbitrary, capricious, and not 
predicated on a rational basis. 
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INTRODUCTORY STATEMENT 


The American Planning and Civic Association (here¬ 
inafter referred to as “the Association”) is a nonprofit 
corporation organized and existing under the laws of ithe 
District of Columbia. It is composed of a membership 
of 2,000 persons and groups, whose purpose and interest 
has been described as: 

“the education of the American people to an under¬ 
standing and appreciation of: local, state, regional 
and national planning for. the best use of urban and 
rural land, and of water and other natural resources, 
the safeguarding and planned use of local and na¬ 
tional parks; the conservation of natural scenery: 
the advancement of higher ideals of life and civic 
beauty in America; the improvement of living Con¬ 
ditions and the fostering of wider educational facili¬ 
ties in schools and colleges along these lines.” 1 


While its activities, as illustrated bv its successful 

7 v 

support of a National Park System over 30 years ago.iare 
not confined by local and state boundaries, the Associa¬ 
tion has long been concerned with the planning and 
development of this city. In this respect, it has publicly 
maintained that: 


“Washington should continue to be planned and 
developed as a Federal city of beauty and con¬ 
venience, a fitting National Capital for the American 
people.” 2 


The Association would agree wholeheartedly with the 
statement of the learned trial .judge that:'' 5 


1 American Planning and Civic Annual (1951 Ed.), p. VI. 

-Statement of Aims, American Planning and Civic Association (1952 Ed.). 
3 Memorandum of Judge James W. Morris, dated January 25. 1952. p. 4. 

1 






“The very great importance that zoning laws and 
regulations have had and will undoubtedly continue 
to have, in the development and growth of this great 
city, as well as other cities throughout the nation, 
must be recognized and their effectiveness protected.” 

But it is the Association’s position that the lower court, 
after recognizing this fundamental principle, has ren¬ 
dered a decision, the immediate effect of which will be to 
hasten the commercialization of a long established resi¬ 
dential street, and the long run effect of which can be 
only to undermine and defeat the effectiveness of the 
zoning laws and regulations in force in the District of 
Columbia. 

The Association’s interest in this case is, therefore, 
twofold: First, it is interested in the development, growth 
and preservation of our Federal City as one primarily 
residential in character. The net effect of the lower 
court’s decision is to change the zoning of 16th Street 
from "residential” to “commercial" after the Zoning 
Commission has refused to make such a change. Second, 
the Association is deeply concerned with the effective 
functioning of the Board of Zoning Adjustment. It feels 
that the decision of the lower court will seriously impair 
the effective administration by the Board of Zoning 
Adjustment 4 of the important duties entrusted to it by 
Congress and under the regulations of the Zoning Com¬ 
mission. Unlike the appellants, it is not a public body 
which might conceivably be regarded as wishing to vin¬ 
dicate an official position which is under attack. Unlike 
the appellees, it owns no land and has no financial stake 
in the outcome of this case. Considerations of bureau¬ 
cratic pride or monetary advantage have no part in the 


4 Referred to hereinafter as “the BZA.” 
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motivations which have caused its appearance. It be¬ 
lieves that it is moved by no interest or concern other 
than by the deep conviction that effective zoning regula¬ 
tion and control must be protected and maintained. 

Aside from the considerations which have caused; the 


Association to come forward and ask to be heard, the 


is an important one for another reason. This is the first 
case in which this Court will pass upon the exercise by 
the BZA of the powers delegated to it by the Zoning 
Commission respecting the matter of exceptions. I For 
this reason, the decision of this case will be a landmark in 


an important and sometimes neglected aspect of adminis¬ 
trative law'. In passing upon the many problems which, 
this particular litigation involves, this Court has an 
opportunity of legal clarification and restatement.! the 
results of which will benefit not only our courts but 
courts everywhere. 


STATEMENT OF POINTS 

1. The decision of the low’er court is wrong because it 
ignores the basic principles of zoning prescribed by Con¬ 
gress for this city. 

A. Washington, the Federal City, has been by tradi- 
dition a residential city. 

B. The decision of the lower court disregards this 
zoning tradition of long standing. 

C. The effect of the decision of the lower court will lx* 
to limit the effective functioning of the BZA and 
impair its proper administration of the duties 
placed upon it. 

2. The decision of the lower court is wrong as a matter 
of law. 
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A. The special exception contained in Paragraph 30 
was never legally enacted. 

B. The special exception, as drafted, is beyond the 
statutory authority of the Zoning Commission. 

C. The BZA's denial was not arbitrary or capricious 
but, on the contrary, was predicated on a rational 
basis. 


SUMMARY OF ARGUMENT 

The City of Washington has long been unique among 
the capitals of the world. First, it was originally 
planned over 160 years ago as the seat of our national 
government and its subsequent growth and develop¬ 
ment has been in accord with this original conception. 
Second, it has a long and historic tradition as a city 
whose residential character makes it outstanding 
among all the great cities of the world. This twofold 
development has been no accident but rather is a 
tribute to the vision of Major L’Enfant and those 
after him who steadily and consistently strove to make 
our Federal City a model of beauty and charm. The 
Congress in its wisdom foresaw the necessity of regu¬ 
lating the development of this city and in 1920 passed 
one of the first Zoning Acts. In 193S, it passed a more 
comprehensive law, which in order to promote the 
health and general welfare of the District of Columbia 
and its planning and orderly development as the 
national capital, vested in the Zoning Commission the 
authority to divide the District in zones or districts. 
Sixteenth Street, which had always been residential, 
was zoned “residential” and is still zoned as such. The 
1938 Act also created a Board of Zoning Adjustment 
with the power, among other powers, to grant excep- 
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This means that, out of a Zoning Commission consisting 
of five (5) members, a bare quorum of three (3) members 
were present. j 

Section 4 of the Act of June 20. 1938, provided that: 

“Any amendment of the regulations or any of them 
or of the maps or any of them shall require the favor¬ 
able vote of not less than a full majority of the 
members of the Commission.” 

i 

In other words, the statute specifically provides that the 
approval of any amendment to the regulations requires 
the affirmative vote of three of the five members of the 
Zoning Commission. 

What took place at the meeting of the Zoning Commis¬ 
sion? The official record shows that the amendment was 
approved but that Mr. Demaray dissented, John Russell 
Young voting “aye" by proxy. Of the three members 
present at this meeting of the Zoning Commission, two 
of them (Mr. Lynn and General Gordon Young) voted 
“aye,” and one (Mr. Demaray) voted “no.” Since Mr. 
Mason was absent and not voting, it was thought expe¬ 
dient to procure the proxy vote of Mr. John Russell 
\oung to obtain the “full majority" required by Section 
4 of the statute. 

Was this procedure proper? We submit that it was 
not. 31 The statute in providing for the affirmative vote 
of at least three members of the Zoning Commission, was 

31 Damon v. Walsh, 80 N. E. 644, 195 Mass. 72: “The general rule that 
such a board of public officers should act jointly, and that all shoiild have 
an opportunity to participate in their action, is unanimously recognized." 

The same principle was recognized by the Supreme Court in the Christo j- 
jcl case, 338 U. S. 84. In substance, the Court said that in the absence of 
a quorum of the Congressional Committee, the alleged perjury was not com¬ 
mitted in the presence of a “competent tribunal" and the lower court's 
failure to so charge was error. 

It is highly debatable that even a quorum of three was present for this 
alleged meeting inasmuch as the statute specifically names the Director of 
the Park Service (Mr. Drury) and makes no provision for a substitute. 
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obviously designed to prevent the approval of any 
amendment by the majority of a bare quorum. The 
Congress felt that any proposal as important as the 
amendment of a regulation or. map should be adopted by 
a majority of the members of the Commission itself, i.e.. 
three members out of five. Other legislative bodies have 
adopted similar requirements for the valid amendment 
of zoning regulations, cf. Bauman. v. State, 171 X. E. 330. 
122 Ohio St. 369. Under such circumstances, it is clear 
that where a definite vote is required, a lesser vote will 
not suffice. The rule has been authoritatively stated as 
follows: 

‘‘Accordingly, if the law governing the body pro¬ 
vides that certain acts mav be done only by a ma¬ 
jority of the members appointed or elected to the 
body, it is apparent that the acts specified may not 
be done legally, by a bare majority of a quorum, or 
of the members present.” McQuillin “Municipal 
Corporations," 3rd Ed., Yol. 4. Sec. 1331, p. 491. 

In the instant situation, the vote was by the affirmative 
vote of two members fa quorum of three being present) 
and one vote was lacking. 

The vote of Mr. John Russell \oung. who was absent, 
was cast by proxy. Such a vote could not have effect 
because Mr. Young did not cast it in person. The right 
to vote by proxy is contrary to the common law rule and 
must be created by statute or charter. Such is the rule 
in the case of private corporations. Fletcher “Cyclopedia 
Corporations," Perm. Ed., \ ol. 5. Sec. 2050, p. 167. This 
rule would appear to have equal application to municipal 
corporations. See Hawkins v. Grand Rapids, 192 Mich. 
276,15S N. E. 953. 

When it created the Zoning Commission. Congress did 
not provide for proxy voting. It has never provided for 
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proxy voting. The attempt to cast the vote of Mr. John 
Russell Young by proxy, Mr. Young being absent, is 
futile. The attempted amendment, therefore, was never 
legally adopted. The decision of the lower court assumes 
the validity of the regulation and is in error for that 
reason, if for no other. Specifically in point is the case 
of May-Day Realty Corporation v. Zoning Board of 
Review, 77 A. 2d 539, in which it was held that where 
the number of members sitting in consideration of a cer¬ 
tain matter was less than the specified number the ques¬ 
tion is jurisdictional. 

I 

B. The special exception is invalid because it is beyond 
the statutory authority of the Zoning Commission. 

i 

The broad powers of the Zoning Commission are set 
forth in the Act of June 20, 193S. Section 1 of that Act 
provides that the Zoning Commission is empowered: 

“to regulate the location, height, bulk, number, of 
stories and size of buildings and other structures, the 
percentage of lot which may be occupied, the sizes 
of yards, courts, and other open spaces, the density 
of population, and the uses of buildings, structures, 
and land for trade, industry, residence, recreation, 
public activities, or other purposes; and for the pur¬ 
pose of such regulation said commission may divide 
the District of Columbia into districts or zones of 
such number, shape, and area as said Zoning Com¬ 
mission may determine, and within such districts 
may regulate the erection, construction, reconstruc¬ 
tion, alteration, conversion, maintenance, and uses 
of buildings and structures and the uses of land:’ 
(Emphasis supplied.) j 

The final sentence of Section 1 contains this important 
directive: 
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“All such regulations shall be uniform, for each class 
or kind of building throughout each district, but the 
regulations in one district may differ from those in 
other districts.” (Emphasis supplied) 

The effect of Paragraph 30, which the Zoning Commis¬ 
sion attempted to adopt at its meeting on March 22. 1947. 
was to empower the BZA to permit office buildings and 
banks to be located in the Residential. 90' “D” Area Dis¬ 
trict on streets not less than 160 feet in width, subject to 
certain specified conditions. It is conceded that the en¬ 
tire amount of Residential, 90' “D” Area Districts on 
streets of this width “does not exceed ten (10) acres, at 
least seven (7) of which are located on lower 16th Street 
between M Street and Lafayette Park. 32 Obviously, the 
total area of the Residential. 90' “D" Area Districts is 
substantially more than ten (10) acres. Paragraph 30 in 
being limited in application to that portion of the Dis¬ 
trict having a frontage on streets of not less than 160 feet 
in width, can hardly be regarded as a regulation having 
the quality of uniformity required by the statute. 

This defect in proposed Paragraph 30 was pointed out 
to the Zoning Commission at the time it was considering 
it. Mr. John Nolen, Jr., in his minority report, after 
pointing out the statutory requirement that the regula¬ 
tions shall be uniform for each class or kind of building 
throughout each district, asked the pertinent question:™ 

“Under what reasoning, therefore, can an office 
building be classified a permitted use in a residential 
district subject only to administrative determination, 
and on what basis can it be permitted only in those 
portions of a residential district which happen to 

32 Report of Zoning Advisory Council (Joint Appendix, pp. 97-9S Exhibit 
(1) )• 

33 Minority Report, Zoning Advisory Council (Joint Appendix, pp. SS-90). 



tions in certain specified situations and to provide 
relief from unnecessary hardship, resulting from a too 
literal enforcement of the zoning laws and regulations. 
In its enactment of the special exception set forth in 
Paragraph 30, the Zoning Commission did not; give 
the BZA carte blanche to grant appeals under this 
paragraph, but specifically set forth the standards the 
BZA was to apply in exercising its judgment. The 
BZA in interpreting Paragraph 30 in the light of the 
Zoning Commission’s express refusal to rezone 16th 
Street, held that a commercial use in an area zoned 
“residential” could be authorized only when an appli¬ 
cant met the standards laid down by the Zoning Com¬ 
mission in promulgating this regulation. The BZA 
in refusing to permit appellees to change their large, 
well tenanted apartment house at 1016 16th Street to 
office building use, held that the proposed commercial 
use would adversely affect the present character and 
future development of the neighborhood and result in 
dangerous traffic conditions. The lower court has set 
aside the order of the BZA. 

The decision of the lower court runs counter to the 
basic principles of zoning, which have guided the 
growth of this city. The zoning policy of the District 
of Columbia has been one of preserving our residential 
tradition. The Zoning Commission made this clear 
when it refused as late as 1947 to rezone 16th Street 
for commercial use. The lower court, in effect, has 
treated Paragraph 30 as being in the nature of a pro 
tanto rezoning from residential to commercial use or 
at the very least to place upon the Board of Zoning 
Adjustment the burden of producing evidence to sup¬ 
port its refusal to grant permits under Paragraph 30. 
The decision, therefore, hastens the commercialization 



of one of the most important thoroughfares in this 
city and is in sharp conflict with the comprehensive 
plan for zoning in the District of Columbia. 

In addition, the decision is wrong as a matter of 
law. First, it assumes that the regulation known as 
Paragraph 30 was validly enacted whereas the record 
shows that it did not receive a favorable vote of a full 
majority when the Zoning Commission allegedly 
adopted this regulation. Second, the regulation is 
invalid because it is in conflict with the zoning statute 
which requires uniformity in each district. Finally, 
the decision is wrong because the denial by the BZA 
was predicated on a rational basis. There can be no 
argument that the appellees had the burden of proof 
on the issues presented to the BZA. Since the appel¬ 
lees did not meet this burden, the BZA had no alterna¬ 
tive except to deny the appeal. 

For reasons of policy and of law, the District Court 
decision is in error and should be promptly reversed. 


ARGUMENT 

1. The decision of the lower court is wrong because it 
ignores the basic principles of zoning prescribed 
by Congress for this city. 

A. Washington, the Federal City, has been by tra¬ 
dition a residential city. 

The dispute between the southern and northern colo¬ 
nies over the ratification of the Constitution of the United 
States was, as is well known, settled by compromise. One 
of the results of the settlement was the agreement that 
the Capital City should be located on the north bank of 
the Potomac in an area which was to be designated the 
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District of Columbia. 5 In 1791, when this decision was 
reached, the District of Columbia was largely a tangle of 
wilderness and swamp. In addition, the climate of the 
area was hardly accommodating. 

While there is no recorded change in the climate, the 
wilderness and swamp have gone and in their place has 
emerged a city of surpassing architectural merit. Mag¬ 
nificent public buildings and monuments, broad streets 
and approaches, splendid parks, and fine houses make 
Washington one of the most beautiful cities of the world. 
But this fortunate condition did not happen by accident. 
It is the result of the original plan of Major L’Enfant, 
which has been faithfully followed and supplemented as 
Washington has grown and developed. 

The Congress of the United States, which exercised 
and still exercises the controlling authority in the “plan¬ 
ning and orderly development” of this city, plaj^d a 
major part in the formulation of and implementation of 
this plan. In 1920, it was alive to the importance of 
zoning regulation and passed a zoning law, one of the 
first to be enacted in the United States. This law created 
a Zoning Commission, which was empowered, after hear¬ 
ing, to establish a comprehensive zoning plan as a blue 
print and guide for the future growth of the District of 
Columbia. The comprehensive plan was completed in 
September, 1920. In 193S, Congress acted to give the 


5 That this singular origin of Washington has influenced its subsequent 
growth is shown by the following. “Washington was founded as a national 
capital. This function has continuously controlled the number and kind of 
people here. There were no natural reasons for commerce or industry at 
the site selected; so unlike capitals of other countries, Washington developed 
as a one-purpose city. The functions of government do not unite with 
industry and commerce to round out the economy. There is little rteed, 
desire, or possibility of changing this condition, even in the present era.” 
National Capital Park and Planning Commission. Monograph No. 2, “People 
and Land” June, 1950, p. 7. 
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Zoning Commission additional powers and to create a 
Board of Zoning Adjustment. This Act of 193S specified 
that the regulations adopted by the Zoning Commission 
may provide that:' 1 

“* * * the BZA may. in appropriate cases and subject 
to appropriate principles, standards, rules, condi¬ 
tions. and safeguards set forth in the regulations, 
make special exceptions to the provisions of the 
zoning regulations in harmony with their general 
purpose and intent." 

It also provided that the BZA “shall not have the power 
to amend any regulation or map." 

The comprehensive zoning plan, as drafted pursuant to 
the Zoning Act of 1920. has been followed with consider¬ 
able fidelity. As of January 1, 1948. only b c / ( of the 
total land area of the District of Columbia (43.960 acres) 
was being used in commerce and industry. 7 The balance 
was used as residential property, tax exempt private or 
semi-public property, and public property in Federal and 
community use. 

When the comprehensive zoning plan of 1920 was laid 
down, lbth Street was zoned “Residential." It has been 
stated that this decision was based on two primary pur¬ 
poses:'' 

“First it was desired to preserve it as a dignified 
monumental frontal approach to the White House 
along which would be fine hotels, apartments, em¬ 
bassies. churches, and appropriate institutions. Its 
second function was to separate the central business 

,; Sec. S of Act of June 20. 193S; 52 Stat. 707: Sec. 5-420. D. C. Code 
(1951 Ed.) 

7 “Washington Present and Future.” National Capital Park and Planning 
Commission. Monograph No. 1, April, 1950. p. 14. 

s Zoning Advisory Council, Minority Report. Jan. 15. 1947; Joint Appen¬ 
dix. pp. 7S. SO. 
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district, located between loth and 10th Streets, from 
a subsidiary and specialized business area along Con¬ 
necticut Avenue/’ 

j 

Various attempts have been made to rezonc 16th Street. 
In 1930, there was some agitation brought about by (eco¬ 
nomic conditions for a “Limited Commercial Zone" but 
the Zoning Commission voted to take no action. In 1933. 
the Zoning Commission again rejected consideration of 
such a proposal after the National Capital Park and 
Planning Commission recommended disapproval. In 
1947, the Zoning Commission for the third time rejected 
a proposal to amend the zoning map by refusing to 
approve a change from Residential 90' “D“ Area to First 
Commercial 110' “D" Area of the area along 1 (5th Street 
from Scott Circle to Lafayette Park. In summary. Kith 
Street has always been residential in character and has 
been so zoned since the first zoning in 1920. Despite 
numerous attempts to rezonc this street, it is still zoned 
“Residential.” It is in the light of such a background 
that the action of the lower court must be judged. 

i 

B. The decision of the lower court with respect to 
effect of Paragraph 30 disregards this zoning 
tradition of long standing. 

I 

As a result of the pressures recommending a change: in 
zoning of 16th Street, the Zoning Commission, though 
refusing to rezone, decided in April, 1947. to create a 
special exception by adding a new Paragraph 30 to Part 
2. Section XXIII of the Zoning Regulations. The au¬ 
thority therebv granted to the BZA reads, together with 
the preamble, as follows: 

“Upon appeals the Board of Zoning Adjustment is 
hereby empowered to grant requests for the follow- 



ing special exceptions, when, in the judgment of the 
Board , such exceptions shall be (A) in harmony with 
the general purpose and intent of the zoning regu¬ 
lations and maps and (B) will not tend to affect 
adversely the use of neighboring property in accord¬ 
ance with the zoning regulations and maps: 9 (Let¬ 
tering and emphaasis supplied.) 

********* 

“30. Permit in the Residential, 90 foot “D” Area 
District on streets not less than 160 feet in width, 
office buildings and banks, provided: (a) no articles 
of commerce are sold on the premises, (b) there be 
no projection made beyond the front building line 
and no display or show windows used, (c) there be 
no neon or. gas tube signs or displays used, and no 
permitted sign extending beyond the front wall of 
the building, and (d) the use will not affect adversely 
the present character and future development of the 
neighborhood . and will not result in dangerous or 
otherwise objectionable traffic condition .” 10 (Em¬ 
phasis supplied.) 

The BZA decided on February 23. 1949, to deny appel¬ 
lees' appeal in No. 2316. the instant proceeding. The 
grounds of the denial were the same as those in a pre¬ 
vious appeal (No. 2017) decided February 24. 1948. 
wherein it was stated (Joint Appendix, p. 67): 

“(1) As the result of an inspection of the property 
by the Board, and from the records and evidence 
adduced at the hearing, the Board is of the opinion 
that the use proposed will adversely affect the pres¬ 
ent character and future development of the neigh¬ 
borhood, and result in dangerous or otherwise objec¬ 
tionable traffic conditions because of the lack of 
adequate automobile parking space for tenants of 
and visitors to the building.’’ 


0 Zoning Regulations of the District of Columbia (Feb. 1950 Ed.), p. 3S. 
10 Zoning Regulations of the District of Columbia (Feb. 1950 Ed.), p. 48. 
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In reversing the BZA, the lower court lias disregarded 
the long record of a residential classification for 10th 
Street which the Zoning Commission has consistently 
refused to change. It has done this in two wavs. 

First, it appears to regard the amendment contained 
in Paragraph 30 as changing the zoning of Kith Street. 
It states (Memorandum, pp. 3-4) : 

‘‘It is reasonable to assume that the Zoning Commis¬ 
sion has, by the regulation here in question, made 
legislative determination that the change from the 
use of a building as an apartment house to one for 
office building purposes, or banks, does not in and of 
itself , and without more, constitute a use not in har¬ 
mony with the general purpose and intent of; the 
zoning regulations and maps, nor affect adversely 
the present character and future development of the 
neighborhood." 

It is submitted that the Zoning Commission made no 
such determination, legislative or otherwise. What it: did 
do by enactment of Paragraph 30 was to delegate to the 
BZA the power to grant a special exception for office 
buildings and banks when and only when the BZA. using 
its own judgment, found that certain specified conditions 
laid down by the Zoning Commission were met. The 
difference between this statement and the above quoted 
expression of the lower court is clear and fundamental. 
That of the lower court treats the special exception as a 
pro tanto change by the Zoning Commission in the resi¬ 
dential zoning of 16th Street. This, of course, is pre¬ 
cisely what the Zoning Commission refused to do. If the 
lower court's statement should be construed to mean that 
the Zoning Commission did not itself change the zoning 
map, but gave the BZA the power to do so. it is in error 
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again. The BZA by statute has been expressly denied 
the power to amend the zoning map or regulations." 

Second, this misconstruction by the court of the proper 
effect to be placed upon Paragraph 30 is further, demon¬ 
strated by the court's treatment of those cases where the 
BZA had previously granted permission under Paragraph 
30. The court said (Memorandum, p. 3): 

“I do not agree with the contention of plaintiffs that, 
in all instances in which office building use was per¬ 
mitted, the buildings and the circumstances were 
substantially the same as the plaintiffs’ building, but 
except for the fact that the plaintiffs’ building is 
now used for apartments and is in good condition as 
such, the record is wholly lacking as to why the use 
of such building for office building purposes would 
any more 'affect the present character and future 
development of the neighborhood' than would the 
use for office building purposes of those where per¬ 
mission has been granted." 

It would not seem necessary to point out that, in an 
area already zoned " Residential a change from the resi¬ 
dential use of a well-tenanted, well-equipped apartment 
house to a commercial use as an office building, is one 
hardly in harmony with the general purpose and intent 
of the zoning regulations and maps, unless mitigating 
circumstances of a substantial character are introduced. 
The lower court assumes that the enactment of Para¬ 
graph 30 by the Zoning Commission reversed this hith¬ 
erto accepted fact, and that the BZA in considering the 
possible adverse effect on the present character and future 
development of the neighborhood cannot consider the 
fact that the matter involves a change from a residential 
use in a “Residential” zone. It is submitted that the 


11 Act of June 20. 193S. Sec. S; Sec. 5-420. D. C. Code (1951 Ed.). 
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court in making this assumption is in error. In reaching 
a decision on whether a proposed change would be in 
harmony with the zoning regulations and maps and 
whether a proposed change would have an adverse effect 
on the present character and future development of the 
neighborhood, it is clear that the BZA must consider the 
nature of the present use in the light of existing zoning 
for. the area. Its failure to do so would be a dereliction 
of duty on its part. 

A word about the cases where prior permission has 
been granted. In every one of the eight cases where per¬ 
mission w r as granted, the element of a prior substantial 
residential use was not present. But even if this were 
not the fact and assuming arguendo that the BZA was 
wrong on one or all eight of the cases previously decided. 1 "’ 
the court is clearly in error in its reference to these prior 
grants. It has long been settled that the granting of 
exceptions to others is not in itself controlling and forms 
no basis for the granting of a like exception to the appel¬ 
lees. Potts v. Board of Adjustment, 133 N. J. L. 230, 43 
A. 2d 850: People ex rel. Fordham M. R. Church v. 
Walsh, 224 N. Y. 280, 155 X. E. 575. The trial court 
ignored this fundamental and controlling zoning prin¬ 
ciple. 

The court’s reference to these prior exceptions can be 
attributed to its fundamental misconception concerning 
Paragraph 30. It holds in effect that, having enacted 
Paragraph 30 and having once granted permission under 
said paragraph for a commercial use in a residential zone, 

12 We frankly think the BZA made a mistake in the Tucci case (No. 1960) 
when it appeared to give controlling weight to the argument of hardship. 
This argument, relevant to variance appeals, has no hearing in the case of 
exceptions. But to require the BZA on the basis of a past mistake to make 
another mistake is merely to compound error. Larkin Co., Inc. v. Schwai), 
242 N. Y. 330. IS! N. E. 63". 639. 
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anyone thereafter applying for a similar commercial use 
in said zone must be given a ‘'special exception" as a 
matter of right, unless the Board itself produces sufficient 
evidence upon which to base a denial. This misconstruc¬ 
tion of Paragraph 30 is contrary to the long established 
zoning tradition of a residential city and particularly the 
history of 16th Street. It ignores the basic principles of 
zoning laid down by Congress for the growth and devel¬ 
opment of this city. 


C. The effect of the lower court’s decision will be to 
limit the effective functioning of the BZA and 
impair its proper administration of the duties 
placed upon it. 

The vice inherent in the lower court’s decision is not 
confined to its effect on the residential zoning classifica¬ 
tion of an important thoroughfare of this city. Perhaps, 
even more important, is the fact that it will weaken and 
cripple the BZA in the exercise of its duties. The end 
result will be an undermining of the zoning integrity of 
every section of our. city, however zoned. 1 " 

The BZA which Congress created when it passed the 
Act of June 20, 1938. was a new administrative body, as 

13 In re Mark Block Holding Corporation , 253 N.Y.S. 321, as to the 
powers and functions of a Board of Zoning Adjustment: "The power con¬ 
ferred on the board is not limitless and unrestricted, but must be used in 
harmony with the underlying purpose of the ordinance and applied reasonably 
to maintain and not abolish the distinctive classification created by the 
ordinance." It is noted that the ordinance provides that the zoning of this 
section shall continue to be "Residential Q0' D." Paragraph 30 merely 
authorizes certain exceptions to the established residential zoning provided 
they maintain, not abolish, the residential character of the district. A 
“Residential 90' D Area" district is essentially a district where hotels and 
apartment houses are encouraged. 

As to the purpose and nature of provisions under Zoning Adjustment 
ordinances relating to variances and exceptions, sec 16S A.L.R. 17. 18, 19. 
and 20. paragraphs d and c. 
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far as the District of Columbia was concerned. But in 
creating the BZA, Congress had the benefit of the local 
experience over the country. More than 30 years ago. 
New York had developed a system of administrative 
boards which in accordance with defined and ascertained 
standards were authorized to grant relief in individual 
cases of unnecessary hardship and inequity. The practice 
of “spot zoning" by legislatures and zoning commissions 
had not been a satisfactory answer to these troublesome 
problems. 1 * The New York practice is now followed in 
most of the states as well as the District of Columbia. 
These administrative boards ar.e known under various 
names such as Board of Zoning Adjustment. Zoning 
Board of Review, Board of Zoning Appeals, to mention 
but a few. 

The basic function of such a Board as the BZA is to 
provide “a measure of flexibility'’ 15 in the application of 
general zoning laws in individual cases. The powers 
delegated to it must be exercised in accordance with 
defined and ascertained standards. 16 

In the exercise of its power to grant special exceptions, 
the law is well settled that a BZA must act within the 
ambit of the authority delegated to it: 17 that it has no 
power, to rezone or to amend the zoning map: 18 that its 
power to grant an exception must be exercised spar¬ 
ingly: 10 that the burden of proof is on the applicant for 

14 Sec Rubin v. Board of Directors of City of Pasadena, 16 Calif. 2d 119. 
104 P. 2d 1041. 

X7 ' Dowscy v. Village of Kensington, 257 N. Y. 221. 1 77 N. E. 42 7.i 

ir> Brandon v. Board of Corn’s of Town of Montclair, 124 X. J. L. 135. 
11 A. 2d 304. aff’d. 125 N. J. L. 367. 15 A. 2d 59S. 

17 Lukens v. Zoning Board of Adjustment of Ridley Tp., 367 Pa. 60S. 

SO A. 2d 765. i 

18 The Act of June 20. 1938; Sec. 5-420. D. C. Code. 1951 Ed. 

in Flynn v. Zoning Board of Review of City of Pawtucket, - - R. I. -, 

73 A. 2d SOS. 811. S12. 
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the exception;* 0 that exceptions are granted as a matter 
of grace, not of right:* 1 that it is not forced to perpetuate 
its previous mistakes." Subject to these rules and to the 
specific standards guiding the exercise of its discretion, 
the BZA functions as an expert body.*' 5 It is not an over¬ 
statement to say that it is responsible in large measure 
for maintaining the effectiveness of our zoning laws and 
regulations by keeping the law running “on an even 
keel.’’ 1:4 

The inevitable effect of the decision of the lower court 
is to curtail the powers exercised by the BZA and thereby 
to diminish its effectiveness. It has produced this result 
in at least two ways. 

First, it has removed from the BZA in its consideration 
of exceptions and other questions a large degree of the 
discretion** customarily and properly exercised by it in 
the settlement of these problems. After all, whether or 
not a use will be in harmony with the general purpose 
and intent of the zoning regulations or adversely affect 
the present character and future development of a neigh¬ 
borhood, is primarily a question of judgment for the 
Board to decide.*' 1 The lower court, however, has held 
that this is no longer an open question because the Zoning 
Commission in adopting Paragraph 30 made a legislative 
determination that the change from the use of a building 
as an apartment house to one for office building purposes 
or banks does not constitute a use not in harmony with 

20 Potts v. Board oj Adjustment of Princeton, 133 N. J. L. 230. 43 A. 2d 
850. 

21 Rubin v. Board of Directors of City of Pasadena, supra. 

22 Larkin Co., Inc. v. Schwab , supra. 

22 Wilcox v. City of Pittsburgh (CCA 3d). 121 F. 2d S35. 

24 Thayer v. Board of Appeals oj City oj Hartford, 157 A. 2d 273. 276. 

23 I sir kin Co., Inc. v. Schwab, supra. 

26 City of University Park v. Hoblitzelle, 150 S. \V. 2d 169, cert. den. 315 
U. S. 7S1. S6 L. Ed. 118S; Potts v. Board of Adjustment of Princeton, supra. 
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the general purpose and intent of the zoning regulations 
and maps nor affect the present character and future 
development of the neighborhood. The BZA can no 
longer exercise its judgment on such questions.*' ; Simi¬ 
larly, it is reasonable to expect that in the case of many 
of the coming requests for other special exceptions and 
variances, claim will be made that the scope of the BZA’s 
authority to exercise its own independent judgment is 
now limited and that its duties have been reduced largely 
to those of a ministerial nature. It is plain enough for 
all to see that the value of the BZA, as an expert body 
authorized to use its discretion, is sharply diminished. 
Instead of being a “safety valve” to remedy the inequi¬ 
ties of a too rigid application of the existing laws and 
regulations, it is now reduced to a position of being a 
subordinate body with responsibilities of limited impor¬ 
tance. Under the court’s decision, the BZA is little more 
than a “mimeograph machine.” 

Second, the effectiveness of the BZA is diminished 
because the lower court has placed upon it an impossible 
administrative burden. It did so when it held that the 
BZA has the burden of supplying the evidence to support 
its denial of the appeal. Without in any way conceding 
that the BZA’s denial was not supported by substantial 
evidence or had no rational basis, it is submitted that the 
lower court has shifted from the party seeking relief the 
burden of showing why he should be granted it. This is 
a fundamental change from the old and well established 
rule that where a party, having the affirmative of an 
issue, fails to support it. his request must be denied. It 
is not and should not be necessary to do more than state 
simply that the burden of proof has not been met - dis- 

___ j 

Mrowka v. Board oj Zoning Appeals , 134 Conn. 149, 55 A. 2d 909. 
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tinction should be made between the situation where 
relief is granted, in which case a full statement of the 
evidence is required, and the present case of a denial 
based upon the applicants’ failure to sustain the burden 
of proof. 28 The effect of the lower court’s ruling may be 
best illustrated by pointing out that (1) these appeals are 
frequently unopposed and the proceeding, in such event, 
can in no sense of the word be regarded as adversary in 
character, (2) the BZA not only cannot rely on the pro¬ 
duction of evidence by an adversary but, when opposing 
evidence is not produced, it is in no position to gather 
and present such evidence itself. The BZA is therefore 
in a difficult position when presented with an appeal 
which is either not opposed or weakly opposed. The 
BZA may, from its knowledge of the matter and from its 
examination of the property, be convinced that the 
appeal should be denied. Yet the lower court would 
compel it to grant the appeal, where it is not in a position 
to present more than its own knowledge as the basis for 
exercising its own expert judgment. When one considers 
the paucity of reliable evidence presented to support the 
appeal in the present case, which evidence the lower court 
would require the BZA to rebut, the conclusion is hard to 
avoid that the decision of the lower court will greatly 
stimulate the filing of requests for special exceptions and 
variances. The BZA, being deprived of a large measure 
of judgment under the ruling of the lower court, will find 
it hard to deny these requests. The zoning map and 
regulations could conceivably be “shot through” with 
exceptions and their value in protecting and promoting 
the growth and orderly development of our city reduced 
to a minimum. We would be faced with all the evils of 

2S Potts v. Board of Adjustment of Princeton , supra. 
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“spot zoning” which the creation of the BZA was in¬ 
tended to avoid. The zoning integrity of every single 
area of this city would be under potential attack.; The 
effect on property values and tax returns could be 
devastating. 

It is submitted that the decision of the lower court, in 
disregarding these considerations of public policy, is 
thoroughly unsound and, quite apart from being wrong 
as a matter of law, should not be allowed to stand. 

2. The decision of the lower court is wrong as a matter 
of law. 

A. The special exception set forth in Paragraph 
30 was never legally enacted and should be 
held invalid for that reason alone. 

This question has not hitherto been presented. Appel¬ 
lees were in no position to raise the question before the 
BZA because they sought to benefit by the amendment. 
Furthermore, they could not question the validity of the 
regulation before the lower court because, by seeking 
judicial relief, they have conceded the validity of the 
regulation. 5S Am. Jur., p. 1063. Sec. 232.**' Appellants, 
as members of the BZA, have not questioned the regula¬ 
tion presumably because such a Board has no jurisdiction 
or power to raise such an issue. 3 " But the validity of this 
alleged regulation brings into question the jurisdiction 
of the BZA to consider this matter and as a question of 
jurisdiction, is not waived for failure to raise it prior to 
this appeal. In Zahodiakin Eng. Corp. v. Zoning Board 

- 9 Allen v. Zoning Board oj Review of Warwick 75 R I. 321, 66 ;A. 2d 
369. 

™Sclleck v. Waterbary, 257 App. Div. 1049. 13 N. Y. S. 2d 591; Cherry 
v. Baumbough, 255 App. Div. SSO. 7 N. Y. S. 2d 956. 
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of Adjustment, S6 A. 2d 127, which concerned an excep¬ 
tion which was outside the terms of the ordinance, the 
Supreme Court of New’ Jersey said at page 131: 

“Where, as here, there is no pretense of adherence to 
the statutory principle, but a design to provide a 
measure of relief outside of the statute itself and in 
direct conflict with its terms, the action of the quasi- 
judicial agency constitutes an excess of jurisdiction." 

There would appear to be no difference in principle be¬ 
tween the action by a Board which is patently beyond 
its pow’ers under a valid statute or ordinance and action 
by a Board which is pursuant to an invalid statute or 
ordinance. The defect in both cases is jurisdictional. 

The Zoning Commission at its meeting on January 27. 
1947, drafted and authorized for public hearing on March 
5, 1947, the amendment to the zoning regulations which 
was to become Paragraph 30. (Joint Appendix, p. S6, 
Exhibit (i).) Pursuant to Section 5 of the Act of June 
20, 193S, the Zoning Advisory Council on March 4, 1947, 
submitted its report. (Joint Appendix, pp. SS-99, Ex¬ 
hibit (k).) Pursuant to Section 3 of said Act. a public 
hearing, after proper notice, was held on March 5, 1947, 
before the Zoning Commission. On March 22, 1947, the 
Zoning Commission purported to meet and adopt the 
amendment to the regulations known as Paragraph 30 
(Joint Appendix, pp. 99-100, Exhibit (1)). The official 
record shows that the following members of the Zoning 
Commission were present (Joint Appendix, pp. 99-100, 
Exhibit (1)): 

“All members except Mr. Drury, Mr. John Russell 
Young and Mr. Mason were present. Mr. Demaray. 
Acting Director of the National Park Service, serv¬ 
ing in the absence of Mr. Drury, the Commission 
member.” 
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fall within the 90' height and the ‘D’ Area Districts 
and be located on 160 foot streets?” 

After commenting on the arbitrary aspects of the pro¬ 
posed regulation, Mr. Nolen foresaw that they were: 

i 

“certain of being used in court as reasons for either 
attacking the validity of the proposed regulation, its 
application by the Board, or for proposing its exten¬ 
sion to other residence districts having comparably 
similar height, area and street width qualifications.” 

Mr. Nolen’s criticism is soundly based on the law. The 
Zoning Commission, in attempting to adopt Paragraph 
30, disregarded the statutory requirement of uniformity. 
In so doing, the Zoning Commission exceeded its author¬ 
ity and the regulation, therefore, is invalid. Fielderest 
Dairies v. City of Chicago, 122 F. 2d 132. 

C. Assuming the validity of the special exception, the 
lower court was in error because the BZA’s denial 
of the appeal was not arbitrary or capricious but 
was predicated on a rational basis. 

1. The appellees, having the affirmative of the issues, 
had the burden of proof before the BZA. 

The lower court, in misconstruing the effect of the 
special exception known as Paragraph 30, has held that 
the BZA had the burden of showing by substantial evi¬ 
dence why it denied the application for relief. Able 
counsel for. the appellants have already pointed out this 
basic error of the lower court (Joint Appendix, pp. 21- 
26). 34 It appears hardly open to serious argument that 

34 If further citation of authority is required, the attention of the Court 
is invited to the rather extensive collection of cases appearing in 168 A. L. R. 
113 et seq. 
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the appellees had the burden of proof on the issues pre¬ 
sented to the BZA. 

What were the issues upon which the appellees had 
the burden of proof before the BZA? They were as 
follows: 

(1) That the change from an apartment house to an 
office building would be in harmony with the gen¬ 
eral purpose and intent of the zoning regulations 
and maps; 

(2) That this change would not affect adversely the 
use of neighboring property in accordance with 
the zoning regulations and maps; 

(3) That no articles of commerce would be sold on the 
premises; 

(4) That there would be no projection made beyond 
the front building line and no display or show 
windows used; 

(5) That there would be no neon or gas tube signs or 
displays used, and no permitted signs extending 
beyond the front wall of the building; and 

(6) That the use would not affect adversely the pres¬ 
ent character and future development of the 
neighborhood and would not result in dangerous 
or otherwise objectionable traffic conditions. 

How’ well did it sustain this burden of proof? For the 
purposes of the present discussion, we will confine our 
treatment to the evidence presented on issues numbered 
1, 2, and 6. 

2. The appellees, having the burden of proof before 
the BZA, failed to sustain this burden. 

Support for this conclusion is to be found by recourse 
to the official transcript of the proceedings before the 
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BZA. The transcript of the present appeal (No. 2316) 

contains the testimony and exhibits introduced at the 

«/ 

two previous ones (Nos. 1993 and 2017) and all are a 
part of the record before the court (Joint Appendix, pp. 
42-73). 

At the hearing on No. 1993, which took place on 
December 17, 1947, only two witnesses appeared—the 
owner, George Hyman who submitted certain plans 
respecting alterations, and Mr. Jarvis of the H. L. Rust 
Co., the rental agent, who stated that over a period of 
years it was necessary to lower the rents to keep the 
building filled. There literally was no other testimony or 
evidence. The Board denied the appeal. 

At the hearing on No. 2017, which was heard on Janu¬ 
ary 14, 1948, less than one month after the original 
denial, and again on February 18, 194S, the application 
was amended orally to confine the change to professional 
use. Mr. Hyman and Mr. Jarvis again appeared, elabo¬ 
rating briefly on the testimony previously offered. Mr. 
Jarvis testified that the parking facilities were far su¬ 
perior to any other part of the city. In addition. a| cer¬ 
tain Mr. Meeds was called upon to present a map show¬ 
ing available parking facilities in the area. Mr. Meeds' 
map also purported to show the uses of the various build¬ 
ings located in the area along 16th Street from H Street 
to Scott Circle. With respect to this map. at least three 
members raised objections to it and one of the members 
referred to the legend as “misleading.” For example, a 
portion of St. John's Church and the Christian Science 
Reading room were classified as “office” buildings. Most 
of the transcript at this hearing was contributed by coun¬ 
sel for the applicants. The Board again denied the 
appeal. 

The appeal which is before the Court (No. 2316) was 
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heard before the BZA on February 23, 1949. Mr. Hyman, 
the owner., in answer to a total of seven questions, stated 
that there would be 33 suites of 3 or 4 rooms, that there 
would be 3 persons to a suite, for a total of about 96 per¬ 
sons, that he wants doctors and dentists as tenants, that 
present tenants would not be forced to vacate, that the 
building was designed in 1922 for an office building ‘‘in a 
residential fashion,” and that 15th and 17th Streets have 
taken a lot of the traffic off 16th Street. No other wit¬ 
nesses appeared. Again most of the ‘‘evidence” came 
from applicants’ counsel. 

Excluding the contribution of applicants’ counsel, who 
was hardly qualified to perform in a dual capacity, the 
entire case of the applicants rested on the fragmentary 
testimony of Messrs. Hyman. Jarvis, and Meeds, and the 
exhibits purporting to show parking lots and building 
use in the area under consideration. There was no testi¬ 
mony or evidence that the change from a well-tenanted 
apartment house to office building use would be in har¬ 
mony with the general purpose and intent of the zoning 
regulations and maps, no testimony or evidence that the 
change would not adversely affect the use of neighboring 
property in accordance with the zoning regulations or 
maps and no testimony or evidence that the use would 
not affect adversely the present character and future 
development of the neighborhood. The testimony re¬ 
specting the availability of parking facilities, viewed in 
its most favorable light, was highly inadequate. No evi¬ 
dence at all was presented to show whether the available 
parking areas had the capacity to take care of even the 
present demand. No evidence likewise was offered to 
show whether they had capacity adequate for the in¬ 
creased demand arising by virtue of the office building 
use. The appellees in fact and in law failed to make a 
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case for relief. The BZA had no alternative except to 
deny the appeal. 

i 

3. The denial by the BZA was predicated on a rational 
basis. 

In considering this aspect of the opinion of the lower 
court, it is agreed that the BZA cannot act arbitrarily or 
capriciously. The question therefore is: was there a 
rational basis for the BZA ? s decision? We do not agree 
that “the order of the Board is not supported by any 
substantial evidence." (Memorandum Opinion, p. 5.) 

At the outset, it should be borne in mind that the term 
“substantial evidence" does not necessarily mean a pre¬ 
ponderance of the evidence or even evidence which a 
court would have selected, out of a mass of conflicting 
evidence, to support its conclusion. It means more than 
a mere scintilla and. as the late Chief Justice Hughes has 
phrased it. “such relevant evidence as a reasonable man 
might accept as adequate to support a conclusion." 36 

Furthermore, in deciding the presence or absence of 
relevant evidence adequate to support a conclusion, two 
additional factors must be taken into account. First, the 
burden of proof is on the applicants for the special excep¬ 
tion. Second, the BZA possesses inherently and by 
express provision a w r ide area of discretion. 

Applying these standards, what were the considera¬ 
tions which impelled the BZA to make the finding it did? 
Was it based upon relevant evidence that a reasonable 
man might accept as adequate to support a conclusion? 

The BZA had before it the failure of the applicants to 

35 As would be expected, most of the judicial interpretation of this phrase 
has concerned the action of Federal administrative agencies. A good dis¬ 
cussion may be found in Vom Baur “Federal Administrative Law ” Sec. 575 
et seq. 

36 Consolidated Edison Co. v. National Labor Relations Board, 305 U. S. 
197, 229. 230. 
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sustain the burden of proof that the change would meet 
the specific tests set forth in the regulations. The inade¬ 
quacy of the evidence presented in order to bring about 
a change in the status quo was itself a rational basis to 
support the conclusion that exception requested should 
not be granted. 37 In other words, the weakness and 
deficiency of applicants’ presentation not only added up 
to a failure on their part to sustain their burden of proof, 
but also constituted striking evidence of the reasons why 
the exception requested should not and could not be 
granted. This is particularly true in the case of the evi¬ 
dence on traffic conditions; the failure to show what per¬ 
centage of available lots were available for new tenants 
or the effect of an undoubted increased demand on exist¬ 
ing facilities which the change requested would bring 
about is in itself a fact upon which the BZA properly 
might rely. These questions were asked by the Board 
Chairman and remain unanswered (Joint Appendix, p. 
53). 

In addition, the BZA made a physical inspection of 
the property. In no other way could it obtain the kind 
of information necessary to support a reasonable conclu¬ 
sion. It properly noted the fact that this was a well- 
equipped. well-tenanted apartment house in an area 
already zoned for such use. It could not help being 
aware of the great increase in traffic in downtown Wash¬ 
ington in recent years and the present density of such 
traffic in the daytime. It would have been derelict in its 
duty if it were not impressed with the fact, known to all. 
that an office building with transients and visitors could 
not avoid increasing the existing traffic congestion. While 
its action must be predicated on a rational basis, it is well 


37 Potts v. Board of Adjustment of Princeton . supra. 
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settled that it may act upon its own knowledge of condi¬ 
tions and, if it sees fit, to make its own survey of the 
area. :iK In denying the application, the BZA stated that 
its decision was “as the result of an inspection of the 
property by the Board ” as well as from the records £md 
evidence adduced at the hearing. To hold that it could 
not use information gained from an inspection of the 
property is to ask the BZA to ignore the most probative 
kind of evidence; to prevent the Board from supporting 
its findings with the assistance of evidence presented by 
the applicants is to require it to ignore evidence merely 
because the BZA itself did not sponsor it. The net effect 
of the lower court’s decision is, as has been previously 
stated, to require an administrative body to assume the 
impossible burden of the formal presentation of a “case” 
through witnesses and counsel which it does not possess, 
and, failing to do so, to grant the permission requested. 
The evidence the BZA did act on was certainly more than 
a mere scintilla. It was relevant evidence adequate to 
support its conclusion and constituted a rational basis 
for the BZA’s action. 


CONCLUSION 

In vacating the order, of the BZA, the lower court has 
directed “that the Board open the hearing in which the 
vacated order was entered, proceed to take such evidence 
as may properly be offered, and thereupon make findings 
supported by such evidence in accordance with the proper 
exercise of discretion and applicable law.” (Memoran¬ 
dum Opinion, p. 5.) We submit that the BZA, in enter¬ 
ing the order complained against, has done precisely what 

3s Levy v. Board of Standards and Appeals, 267 N. Y. S. 347, 196 N. E. 
284; Hefferrtan v. Zoning Board of Review, 50 R. I. 26, 144 A. 674. 
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the lower court directs that it now’ do. However phrased, 
the order of the low’er court in the context of the lower 
court’s opinion is nothing more than a substitution by 
the court of its judgment on certain established facts for 
the judgment of an administrative body having the sole 
responsibility of decision. This, of course, is beyond the 
pow r er of a reviewing court. 

This mistaken exercise of function by the lower court 
stems from its failure to grasp the origin and legal nature 
of special exceptions and the meaning of Paragraph 30 
in the light of such knowledge. Its decision is wrong as 
a matter of policy because it will compel the commer¬ 
cialization of an area zoned “residential” and, more 
important, will curtail the effectiveness of the BZA in 
exercising its best judgment to protect and maintain the 
zoning integrity of our Capital. It is wrong as a matter 
of law* because Paragraph 30 w’as never legally enacted 
by the Zoning Commission and, assuming its validity, 
because the BZA’s denial finds more than adequate sup¬ 
port in the evidence. 

For all of these reasons, it is respectfully urged that the 
decision of the low’er court should be reversed. 

/s/ John H. Pratt 
John H. Pratt, 

Attorney for the American Planning 
and Civic Association, 

Amicus Curiae, 

905 American Security Building, 

Washington 5, D. C. 

Of Counsel: 

Morris, KixMiller & Baar, 

Washington, D. C. 
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In The 

Hntteii States (Emirt of Appeals 

For the District of Columbia Circuit 


Appeal No. 11476 


Theodore I. Coe, John Nolen, Jr., Robert 0. Clouser, 
Culver B. Chamberlain and Samuel Scrivener, Jr. 
as the Board of Zoning Adjustment, Appellants, 

v. 

George Hyman, Sadie Hyman and Leah Rome, Appellees. 


REPLY BRIEF OF APPELLEES TO BRIEF OF 
AMERICAN PLANNING AND CIVIC ASSOCIA¬ 
TION AS AMICUS CURIAE 


COUNTER-STATEMENT OF QUESTIONS 
PRESENTED 

j 

The American Planning and Civic Association, as 
amicus curiae, has presented a “Statement of Questions” 
for consideration in this appeal. The appellees have 
heretofore, in Appeal No. 11476 and Appeal No. 11477, 
clearly set forth those questions which in their considered 
judgment are necessary for a determination of these two 
appeals. These two appeals have been consolidated for 
hearing. 







SUMMARY OF ARGUMENT 


1. The decision of the District Court was correct in¬ 
sofar as it held that the order of the Board of Zoning 
Adjustment was made under a mistaken construction of 
the law and that the discretion exercised by the Board 
was arbitrary and capricious, not being supported by 
any substantial evidence. 

A. Zoning based solely on tradition or history is 
invalid. 

B. Arguments of the amicus curiae are directed 
against the authority of the Zoning Commission (not 
a party in this appeal) and present a new point not 
raised before the Board of Zoning Adjustment or 
the District Court and this Court should not con¬ 
sider it. 

C. The District Court in reviewing the order of 
the Board of Zoning Adjustment based its decision 
on established principles of law. 

2. New issues presented by an amicus curiae challeng¬ 
ing the validity of a zoning amendment (which validity 
has been acknowledged by the parties to the appeal) 
should not be considered by the Court on appeal. 

3. There is no merit in the arguments of the amicus 
curiae that the zoning amendment known as Paragraph 30 
was in validly enacted or that the Zoning Commission 
had no authority to enact this Paragraph. 

4. An exercise of discretion even though by zoning 
experts is subject to judicial review to determine its 
legality. 
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INTRODUCTORY STATEMENT 

A. The Present Appeal Deals Only With the Application 
of Paragraph 30 and Not Its Validity. 

The briefs of the appellants and the appellees and the 
record on appeal deal only with the application of Para¬ 
graph 30 (which is an amendment to the Zoning Regula¬ 
tions) and not its validity. Both the appellant and ap¬ 
pellees have conceded the validity of Paragraph 30 and 
do not question its constitutionality. The two new issues 
raised by the American Planning and Civic Association 
involving the question of whether the amendment to the 
zoning regulations known as Paragraph 30 was adopted 
in accordance with law, and secondly, whether the Zoning 
Commission exceeded its authority in the adoption of 
Paragraph 30, tend to confuse the issues involved in this 
appeal since the parties to this appeal have acknowledged 
the validity of Paragraph 30. 

To now consider the validity of Paragraph 30, which 
was before the Zoning Commission prior to April 22, 1947, 
and since that time applied in eight other cases in which 
relief was granted, is to involve new issues not necessary 
for the dispositon of this case. This point will be dis¬ 
cussed further. We do, however, raise this question— 
Why did the amicus curiae delay almost five years while 
numerous privileges were being granted under said para¬ 
graph before raising this question? 

This appeal involves the question of the use of one 
building on lower 16th Street for office purposes. No 
structural alterations to the building are involved, and 
therefore the building, from all outward appearances, will 
be the same whether used for apartment house purposes 
or office uses. The granting or denying of this single 
application is certainly a local zoning question, important 
to the landowner, but unimportant to a national organiza¬ 
tion concerned with comprehensive planning. 
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Tills case is important in determining the authority of 
the Board of Zoning Adjustment, the manner in which 
the Board must exercise its discretion to obtain legal 
sanction from the Court, and the legal definition of a 
special exception. This Court will note that these three 
major considerations are either not presented in the 
brief of the amicus curiae or dealt with in a manner 
which creates confusion and not clarity. 

Although Washington, D. C., is a federal city, the 
Federal Government has in the past years cast an ever- 
increasing burden upon the residents of this city to main¬ 
tain the cost and burdens of the daily operations of local 
government. As a result a substantial financial burden 
has been placed on the City and has to a major extent 
created a problem of raising funds to cover the cost. An 
important source of revenue has been the substantial real 
estate taxes assessed on lands and improvements located 
in the downtown area. Lower 16th Street has felt this 
impact too and, these high taxes and the change in living 
habits has made lower 16th Street (between M and H 
Streets) undesirable for residential purposes other than 
for hotel use. The Zoning Commission has recognized 
these considerations, as it must, since otherwise the zoning 
regulation for lower 16th Street might be successfully 
subjected to attack on the grounds that the regulation 
did not bear a substantial relationship to the public 
health, safety, morals and general welfare. 

Zoning must not be based solely upon tradition but 
must reflect the needs of the city as a whole. The evi¬ 
dence before the Zoning Commission at the time of the 
adoption of Paragraph 30 was direct and unequivocal 
that owners of lower Sixteenth Street realty could not, 
as an economic matter, maintain the old residences 
along lower 16th Street or replace these old residences 
with new homes. This factor, plus the change in the char¬ 
acter of the neighborhood, resulted in the Zoning Com- 
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mission creating a limited commercial area in tins dis¬ 
trict available to those owners who qualified. The adop¬ 
tion of this amendment was a recognition by the Com¬ 
mission of the old adage that where progress ceases decay 
starts. 

The Commission, prior to the date of the enactment 
of Paragraph 30, would undoubtedly have welcomed the 
efforts of the American Planning and Civic Association 
to find a solution to the problem of lower 16th Street. 

Commencing as early as 1946, the Zoning Commission 
held hearings open to the public on the then proposed 
amendment to the zoning regulations known as Para¬ 
graph 30. After several months of consideration and de¬ 
liberation, the amendment was adopted April 22, 1947. 
Since that date, eight applicants have been granted per¬ 
mission to use their realty for office building purposes 
under Paragraph 30. At the public hearings held prior 
to the adoption of Paragraph 30, the American Planning 
and Civic Association did not enter an appearance, nor 
did they object to the amendment. Eight cases since that 
time have been before the Board of Zoning Adjustment 
in which relief has been granted. One other case (that 
of the appellees) has been denied. Several million dollars 
have been expended for construction in reliance updn the 
relief granted by the Board of Zoning Adjustment pur¬ 
suant to Paragraph 30. This includes the new World 
Center building at the southwest corner of 16th and K 
Streets N. W. It would therefore appear that the Ameri¬ 
can Planning and Civic Association should disclose the 
reason for their delay in raising objections to Para¬ 
graph 30. i 

i 

New Issues Should Not Be Considered on Appeal 

The arguments advanced by the amicus curiae in its 
brief challenging for the first time the validity of the 
enactment of Paragraph 30 and also challenging the 
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authority of the Zoning Commission to adopt this Para¬ 
graph as an amendment to the existing zoning regula¬ 
tions, introduce new issues before this Court, that were 
not presented before the District Court, and they are 
outside of the record. Such new issues, the appellees 
contend, should not be considered by this Court and in 
support of this contention cite the case of Moffat Tumid 
Imp . Dist. v. Denver & S. L. Ry. Co., 45 F 2d at page 
722, as follows: 

“Briefs from such amicus curiae have been received 
and considered. Some of the arguments in such 
briefs are directed at issues which have become final; 
others find no support in the record. Briefs are 
received from amici curiae to aid the Court in dis¬ 
posing of issues before the Court; friends of the 
Court cannot introduce new issues, nor can they sup¬ 
plant the body to which the legislature has delegated 
the control of the affairs of the District.” (Emphasis 
supplied.) 

The Zoning Commission is the body to which Congress 
has delegated the control of zoning affairs of the District 
of Columbia. The authority to make a zoning regulation 
(Title 5, Sec. 413, 1951 Code), and to amend a zoning 
regulation (Title 5, Sec. 415, 1951 Code) is a legislative 
function vested solely and exclusively by Congress in the 
Zoning Commission. 

The validity of Paragraph 30 is NOT an issue in this 
case and the Zoning Commission which promulgated Para¬ 
graph 30 is NOT a party to this appeal. The validity of 
Paragraph 30 has never been questioned by the parties 
in this appeal or by anyone since the date (April 22, 
1947) of its adoption as an amendment to the zoning 
regulations. The owners who asked relief of the Board 
of Zoning Adjustment have had no opportunity to meet 
this challenge by introducing pertinent evidence on the 
question. The amicus curiae has no right to raise this 
issue at this time. 




It is well-settled law that parties to an action may 
waive the right to question the constitutionality of a 
statute as distinguished from a waiver of constitutional 
rights. The record in this appeal clearly discloses that 
neither the appellants nor the appellees have questioned 
the validity of Paragraph 30 but to the contrary, have 
taken the legal position that Paragraph 30 is a valid 
amendment to the zoning regulations. 

At 11 Am. Juris, page 766 it is stated: 

“Distinct from the question noted in the preceding 
paragraph of the waiver of constitutional rights is 
the matter of the waiver of the right to question the 
constitutionality of statutes, and it is generally recog¬ 
nized that this may be done.” 

Who May Attack Validity of Paragraph 30 

An examination of the brief 1 of the amicus curiae fails 
to reveal that it possesses the required interest to attack 
the validity of Paragraph 30. 2 

Paragraph 30 by its provisions is entirely local in char¬ 
acter and affects only 10 acres of land in this city (see 
Joint Appendix, page 98). The Paragraph establishes a 
class comprising all owners of realty in the Residential, 
90 foot ‘D’ Area District on streets not less than 160 
feet in width. Owners of realty in the established class 
are permitted to use their realty for office buildings or 
banks upon showing that they meet the requirements of 
Paragraph 30. 


1 On page 2 of brief of amicus curiae, third line from the bot¬ 
tom, it is admitted that amicus curiae “owns no land and has no 
financial stake in the outcome of this case." 

2 On page 25 of brief of amicus curiae the statement is made 
that—“The Zoning Commission, in attempting to adopt Paragraph 
30, disregarded the statutory requirement of uniformity." This 
seems to involve an attack upon the constitutionality of Para¬ 
graph 30. 
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Does the amcius curiae represent a member of the class 
owning property in this 10-acre district or anyone affected 
by the zoning in this district? The answer is NO- Even 
if the answer were in the affirmative, the amicus curiae 
must further show that the alleged unconstitutional or 
invalid Paragraph 30 causes damage or injury to it or 
to those whom it represents. The brief of the amicus 
curiae contains no such specific allegations to qualify it 
to dispute the validity of Paragraph 30. 

The controlling rule of law is well-stated by Justice 
Brandeis in the case of ffeald v. District of Columbia, 66 
L. Ed. 852, 259 U. S. at page 123, as follows: 

“It has been repeatedly held that one who would 
strike down a state statute as violative of the Fed¬ 
eral Constitution must show that he is within the 
class of persons with respect to whom the act is un¬ 
constitutional and that the alleged unconstitutional 
feature injures him.” 

The above-stated rule of law applies to a local zoning 
ordinance. In a leading zoning case, Re Perrin, 79 A.L.R. 
at page 916, the Court states: 

“When less than a majority acts, the consent feature 
is inoperative, the discretion exercised when the mu¬ 
nicipality prohibited the use for a nuisance is undis¬ 
turbed; if all consent, no one is injured, and one not 
injured cannot raise the question of constitutionality ” 
(Emphasis supplied.) 

Under the heading, “Interest Essential in Raising Con¬ 
stitutional questions,” 11 Am. Juris, at pages 748 and 749, 
it is stated: 

“One of the elementary doctrines of constitutional 
law, firmly established bv the authorities, is that the 
constitutionality of a legislative act is open to attack 
only by a person whose rights are affected thereby. 
Before* a law can be assailed by any person on the 
ground that it is unconstitutional, he must show that 
he has an interest in the question in that the en- 
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forcement of the law would be an infringement on 
his rights. Assailants must therefore show the ap¬ 
plicability of the statute and that they are thereby 
injuriously affected.” * # * “The rule that interested 
parties alone can question the constitutionality of 
statutes applies likewise to ordinances.” 

Before an action was instituted in the District Court 
by the appellees against the appellants (the Board of 
Zoning Adjustment) serious consideration was given to 
the validity of Paragraph 30 and it was the considered 
judgment of the appellees that this paragraph was validly 
enacted and that the Zoning Coimnission had the author¬ 
ity to enact it as a valid amendment to the existing zon¬ 
ing regulations. Arguments in support of this contention 
are set forth in subsequent pages of this brief. 

I 

ARGUMENT 

A. Zoning Based Solely on Tradition or History Is 

Invalid 

Washington, the Federal City, has been by tradition 
a residential city. (Brief of Amicus Curiae, page 6.) 
This is obviously not an accurate statement. The prin¬ 
cipal portion of the City as laid out by Major L’Enfant 
provided for the location of many important governmental 
buildings, including the Capitol, the White House and 
numerous Federal office buildings. Many government 
office buildings dominate this area. They are not resi¬ 
dential in character, but are commercial in aspect. These 
office buildings are necessary for the proper functioning 
of the Federal and local governments. This city came 
into being not merely as a residential city but rather as 
the Capital of our nation. Many sections of the City 
have been zoned for first and second commercial use— 
particularly those situated in the downtown section. 




10 


The decision of the lower court with respect to effect 
of Paragraph 30 disregards the zoning tradition of long 
standing. (Brief of Amicus Curiae, p. 9.) The decision 
of the lower court is based upon the established law re¬ 
lating to zoning. This excludes tradition as a single 
ground upon which to justify zoning. The questions 
before the District Court involved the interpretation of 
Paragraph 30, and whether the decision of the Board of 
Zoning Adjustment was supported by any substantial evi¬ 
dence. 

The amicus curiae on page 13 of its brief states that 
‘‘The trial court ignored this fundamental and controlling 
zoning principle,” citing two cases. One of these cases 
People ex rel. Fordkam M. R. Church v. Walsh, 224 
N. Y. 280, 155 N. E. 575, deals with a “variance” 3 
not a “special exception.” A variance requires a 
showing of hardship or some special or exceptional 
practical difficulty. That is NOT involved in this ap¬ 
peal. It is interesting to note in the above-cited case 
that the court specifically states that if a “special ex¬ 
ception” were involved, upon a showing of compliance 
with the requirements of the special exception relief 
would be granted. 

The District Court reviewed the legislative history of 
Paragraph 30 in determining the meaning of its pro¬ 
visions and referred to the Zoning Commission’s minutes 
as set forth in the Joint Appendix, p. 87, as follows: 

“In taking this action, the Commission rejected 
both the majority and minority reports of the Zoning 
Advisory Council, being of the opinion that a limited 
tvpe of'commercial use of property on 16th Street, 
and perhaps others, might be justified if properly 


3 “Variance” is provided for under Section XXIII, part 3 of 
the Zoning Regulations of the District of Columbia (see page 50); 
whereas this appeal is under Section XXIII, part 2, paragraph 30 
(see page 30.) 
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restricted as to signs, sale of commodities, and pro¬ 
vided such restrictive use would not adversely affect 
the character of the particular neighborhood.” 

See also the 305th Executive Session, the Zoning Com¬ 
mission, Joint Appendix, page 99, approving recommenda¬ 
tion of Zoning Advisory Council’s report as found on 
pages 97, 98 and 99 of the Joint Appendix, specifically 
the following: ‘"For the above reasons, in view of the 
fact that the Zoning Commission dissapproved the rezon¬ 
ing of 16th Street to first Commercial, the majority of 
the Council now believes that the restrictive type of com¬ 
mercial development in keeping with the present character 
of the street as outlined in the proposed amendment, to 
be an acceptable alternative.” (Emphasis supplied). 

The District Court carefully reviewed the record and 
found that the appellees had established by evidence that 
they complied with each requirement of Paragraph 30, 
and that there was NO substantial evidence in the record 
supporting the Board’s decision. 

j 

B. Arguments of the Amicus Curiae Directed Against 
the Authority of the Zoning Comission Present a 
New Point Which the Court May Properly Exclude 
From Consideration. . 

The attack of the amicus curiae upon the decision of 
the District Court is misleading as it is in fact an attack 
upon the Zoning Commission (not a party in this appeal), 
and its authority to enact Paragraph 30. This attack 
presents a new T point which the Court may properly 
exclude from consideration. 

The amicus curiae on page 14 of its Brief states: 

“This misconstruction of Paragraph 30 is con¬ 
trary to the long established zoning tradition of a 
residential city and particularly the history of 16th 
Street. It ignores the basic principles of zoning laid 




down by Congress for the growth and development of 
this city*.” 

The above statement is preposterous as it shows a lack 
of knowledge of the purpose of local zoning and a total 
disregard of the minutes of the Executive Sessions of the 
Zoning Commission as set forth in the record on appeal. 
What is the purpose of a local zoning regulation? This 
question is answered by Congress in Title 5, Sec. 414 of 
the 1951 Code and in part reads as follows: 

<k Such regulations shall be made with reasonable 
consideration, among other things, of the character 
of the respective districts and their suitability for 
the uses provided in the regulations, and with a view 
to encouraging stability of districts and of laud values 
therein.” (Emphasis supplied) 

The appellees submit that Paragraph 30 was made 
with reasonable consideration being given by the Zoning 
Commission and the Zoning Advisory Council (both 
agencies created by Congress) to the character of the 
district known as lower 16th Street and the suitability of 
that district for office building and bank uses with a view 
to encouraging stability in land values in a district which 
long ago ceased to be residential in character. 

Appellees submit that the purpose of Paragraph 30 
was to carry out the intent of Congress as expressed in 
Title 5, Sec. 414 of the 1951 Code. The Zoning Commis¬ 
sion did not ignore the basic principles of zoning laid 
down by Congress for the growth and development of this 
City. A casual stroll down lower 16th Street or a refer¬ 
ence to plaintiffs’ exhibit No. 3, should convince anyone 
that this zoning amendment was desirable and necessary. 


C. The District Court in Reviewing the Order of the 
Board of Zoning Adjustment Based Its Decision on 
Established Principles of Law. 

It is asserted by the amicus curiae that the effect of 
the lower Court’s decision will be to limit the effective 
functioning of the BZA and to impair its proper adminis¬ 
tration of the duties placed upon it. (Brief of Amicus 
Curiae, p. 14) The amicus curiae cites the case of 
Brandon v. Board of Commissioners of the Town- of 
Montclair (see page 15 of their brief) which states that 
“powers delegated to it must be exercised in accordance 
with defined and ascertained standards.” This is pre¬ 
cisely the position of the appellees. They have insisted 
from the very outset that the Board of Zoning Adjust¬ 
ment apply the regulations as promulgated by the! Zoning 
Commission neither adding to nor subtracting from the 
regulations that apply. What are the rights of a property 7 
owner who complies with the requirement of a special 
exception to the zoning regulations on the one hand, as 
argued by the appellees; and, on the other hand, as 
argued by the appellants, the degree of discretion which a 
Board of Zoning Adjustment may lawfully exercise? It 
is the appellee’s position that the Board of Zoning Adjust¬ 
ment is subject to the same restrictions as to the exercise 
of discretion as courts generally apply to administrative 
agencies and to courts themselves. 

The appellees also point out that, where the standards 
set forth in an amendment to a zoning regulation are cer¬ 
tain and definite, the Board of Zoning Adjustment has no 
legal right under its order to make the standards uncer¬ 
tain or indefinite thereby placing the amendment in jeop¬ 
ardy of being declared invalid as being an improper dele¬ 
gation of authority by the Zoning Commission. Surely 
the litigating of this question to clarify the authority of 
the Board will not defeat or destroy the proper functions 
of the Board of Zoning Adjustment. 
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The amicus curiae states that the Board of Zoning Ad¬ 
justment may not amend the zoning regulations or map 
which the appellees concede and agree is the law. The 
granting of special exceptions, as sought in Paragraph 30, 
can never constitute a rezoning of lower 16th Street un¬ 
less the Board gives rights in excess of those provided 
by Paragraph 30. To clarify this point, assuming the 
Board grants a special exception under Paragraph 30 to 
every property owner and the entire class comprising 
every property owmer qualifies, the property owners 
would be limited precisely to the terms laid down in the 
orders granting the special exception pursuant to Para¬ 
graph 30. Such property owners would not have a full 
First Commercial use but, rather would have a very 
limited and controlled commercial use as intended by the 
Zoning Commission. 

A failure on the part of the Board of Zoning Adjust¬ 
ment to grant relief in an appropriate case would in fact 
frustrate the legislative intent of the Zoning Commission 
to create a limited commercial area on lower 16th Street. 
It is therefore conceivable that the Board of Zoning 
Adjustment in failing to grant relief in an appropriate 
case might in effect make necessary a rezoning of the 
area by the Zoning Coimnission, as a property owner 
denied the right to use his land for office purposes could 
very likely demonstrate to a court that the residential 
zoning as applied to his property bore no substantial 
relationship to the public health, safety, morals or general 
welfare. Especially, is this true, when the appellants 
have granted the owners of realty next door to appellee’s 
realty the right to use their four story building for office 
building purposes. (Joint App. p. 130 and 131). 

The argument advanced by the amicus curiae that a 
larger degree of discretion must be exercised by the 
Board of Zoning Adjustment than the District Court 
permitted precludes the possibility of a mistake on the 
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part of the Board of Zoning Adjustment. It assumes per¬ 
fection on the part of members of the Board of Zoning 
Adjustment. This contention, if followed to its logical 
conclusion, would preclude judicial review of cases. The 
amicus curiae argues that the Board of Zoning Adjust¬ 
ment should be vested with unlimited discretion, contend¬ 
ing that if this were not so the Board could not properly 
function. Regardless of whether a decision is made by 
experts or non-experts such a decision must be supported 
by evidence. The District Court has held that there is 
no evidence in this case to support the decision of the 
Board of Zoning Adjustment. The capacity and facility 
of zoning experts in general is their ability to weigh and 
determine the evidence upon which their orders are based. 
This the Board of Zoning Adjustment failed to do. The 
lack of evidence indicates that the Board of Zbning 
Adjustment failed in their function and have in this case 
acted arbitrarily and capriciously. Appellees respectfully 
submit that the Board of Zoning Adjustment in this case, 
having failed to base its decision upon any substantial 
evidence, failed to properly exercise its lawful discretion. 
Therefore their decision must be set aside. No attempt 
has been made by the appellees to restrict or hinder the 
Board of Zoning Adjustment from functioning, and this 
action w*as instituted merely to require the Board of Zon¬ 
ing Adjustment to exercise its discretion in accordance 
with lav:. 

The amicus curiae, at page 19 in its Brief, submits that 
the decision of the District Court, as a matter of public 
policy, should not be allowed to stand. If public policy 
means that expert discretion exercised by a quasi-judicial 
agency should not be disturbed by the judiciary, we would 
have government by experts and not by law. 

On the subject of discretion possessed by a Board of 
Zoning Adjustment, it is stated in the case of Potts v. 
Board of Adjustment (1945) 133 N.J.L. at page 238: 
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“It is under a duty to exercise sound discretion 
controlled by law and reason. ‘Legal discretion’ signi¬ 
fies the course prescribed by law. It connotes a rea¬ 
sonable and just result, taking account of the law and 
the particular circumstances of the case.” 

D. Paragraph 30 Was Validly Enacted by the Zoning 

Commission 

In the first portion of this brief, the appellees took the 
legal position that new points introduced by the amicus 
curiae relative to the validity of Paragraph 30 should not 
be considered in this appeal. Out of an excess of cau¬ 
tion, and to present the views of the appellees relative 
to the arguments of the amicus curiae attacking the valid¬ 
ity of this Paragraph, the appellees deem it advisable to 
reply thereto. 

An examination of the record clearly refutes the alle¬ 
gations of the amicus curiae that Paragraph 30 was not 
validly enacted. (See pages 19 to 23 of Brief of Amicus 
Curiae). Paragraph 30 is an amendment to the zoning 
regulations and the appellees submit that the record on 
appeal clearly shows that the favorable vote of the full 
majority of the members of the Zoning Commission was 
forthcoming pursuant to the following code provision 
(Title 5, Sec. 416, J).C. Code 1951 Edition): 

“Any amendment of the regulations or any of 
them or of the maps or any of them shall require the 
favorable vote of not less than a full majority of the 
members of the Commission.” 

There is NO statutory requirement that the members 
or any of them be present when a vote is taken for or 
against the adoption of an amendment but it is NECES¬ 
SARY that three of the five members composing the Zon¬ 
ing Commission vote favorably for the amendment. The 
amendment referred to herein as Paragraph 30 was 
drafted at the 303rd Session of the Zoning Commission; 
and, although two succeeding sessions were held before 
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enactment (the 304th and 305th Sessions), it is interesting 
to note that no change was made in the original draft. 
(See Record, pages 87-89 and 99-100 in Joint Appendix in 
Appeal No. 11476). 

Present at the 303rd Executive Session were all mem¬ 
bers except Mr. Drury (who was represented by Mr. 
Demaray*) and no action was taken on Paragraph 30 
at the 304th Executive Session. Action on the proposal 
to enact Paragrapli 30 (see Record, pages 99-100) was 
taken at the 305th Executive Session and all mepibers 
were present except Mr. Drury (who was represented by 
Mr. Demaray), Mr. John Russell Young, and Mr. Mason. 
Mr. John Russell Young who was present at the 303rd 
Executive Session when Paragraph 30 was drafted, al¬ 
though not present at the 305th Executive Session, cast 
his vote with two other members of the Zoning Commis- 
si on who were present (Mr. Lynn and General Gordon 
Young), for the adoption of Paragraph 30. John Russell 
Young, one of the five members of the Zoning Commission, 
contacted the Commission Chairman, General Gordon 
Young, prior to the meeting of the 305th Executive Ses¬ 
sion and instructed him to register a vote for John Russell 
Young in favor of the adoption of Paragraph 30 as an 
amendment to the Zoning Regulations at the aforemen¬ 
tioned 305th Executive Session. "While this fact does not 
appear in the record and was not involved as a point on 
appeal, it is introduced because of the necessity of going 
outside of the record to reply to the allegation of the 
amicus curiae that the amendment was not validly en¬ 
acted. The votes of John Russell Young, Mr. Lvnn and 
General Gordon Young (three of the five members) were 
• # a favorable vote of not less than a full majority 
of the members of the Commission.” 


* Acting officer in charge of public buildings and grounds. (See 
Title 5. Sec. 412, 1951 Code). 
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All of the information in the record on appeal relative 
to the enactment of Paragraph 30 is from “excerpts” of 
the minutes of the Zoning Commission in its 303rd, and 
305th Executive Sessions. (See Affidavit of Robert 0. 
Clouser, Joint Appendix page 24, paragraphs i, k and 1.) 
There is no reference made as to the action taken at the 
304th Executive Session which followed a consideration 
at public hearing of the subject matter of Paragraph 30. 
These “ excerpts” formed a part of the affidavit of Rob¬ 
ert O. Clouser, Director of Planning, Zoning Commission, 
D. C., which affidavit was attached to a motion for sum¬ 
mary judgment (Joint Appendix page 22), filed by the 
appellants. During the argument of this motion the 
validity of the enactment of Paragraph 30 as disclosed 
by these ‘‘excerpts” was neither considered nor questioned 
by either the appellants or the appellees herein. 

Obviously the record does not disclose what fully took 
place as the “excerpts” reveal only a part of the proceed¬ 
ings which took place before these (303rd and 305th) Ex¬ 
ecutive Sessions and from the contents of the record on 
appeal we cannot speculate that the Chairman of the 
Zoning Commission and the members present permitted 
a vote to be cast which violated any rule of the Zoning 
Commission sitting in Executive Session. The record on 
appeal does not disclose any rule in respect to voting at 
an Executive Session. 

There is no indication in the record on appeal that this 
matter concerning the enactment of Paragraph 30 was 
discussed at the 304th Executive Session and appellees 
do not know what circumstances were presented so as to 
affect or influence the vote of the Zoning Commission 
member, John Russell Young. Appellees contend that 
there is a strong presumption in favor of the validity 
that this vote met with the approved procedure of voting 
by the Zoning Commission and respectfully point out that 
Mr. Demaray, a Zoning Commission member, who cast a 
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dissenting vote, has never questioned or challenged the 
vote of John Russell Young. 

The transcript of the hearings before the Board of Zon¬ 
ing Adjustment in cases 1993, 2017 and 2316 (Joint Ap¬ 
pendix pages 42-73 inclusive) and in every case where 
relief was sought under Paragraph 30 (Cases 1838, 1966, 
1958, 1938, 1873, 1960, 2040, 2146 and 1840, (see Joint Ap¬ 
pendix pages 100 to 157 inclusive) it is a fact and the 
record conclusively shows that the validity of Paragraph 
30 was not challenged or questioned nor was its validity 
in anv wav considered to be an issue. 

• * i 

Appellees submit that at this stage of the proceedings 
it is extremely unfair for the amicus curiae to resort to 
charges of invalidity when the record, both factually and 
by the actions of those officials charged with the responsi¬ 
bility of zoning the District of Columbia, clearly shows 
that Paragraph 30 was adopted as a valid amendment to 
the zoning regulations. 

Not only was Paragraph 30 validly enacted, but it was 
ratified and confirmed by the Zoning Commission on 
Feb. 15, 1950, when it caused to be printed the “Zoning 
Regulations of the D. C.” (copies of which have been 
stipulated as a part of the record in this case.). In said 
publication it is specifically stated as follows: 

“Adopted by the Zoning Commission under and by 
virtue of the authority conferred upon it by Acts of 
Congress approved March 1, 1920, June 20, 1938, and 
March 4, 1942.” 

Contained in this publication as a part thereof is the 
amendment known as Paragraph 30. 

On page 53 of the “Zoning Regulations of the District 
of Columbia” there appears the signatures of approval 
of all five members of the Zoning Commission of the 
District of Columbia. 
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It is the legal position of the Appellees that Paragraph 
30 was lawfully enacted. 

E. The Zoning Commission Possessed Exclusive Statutory 
Authority to Enact Paragraph 30. 

Let’s examine the amendment known as Paragraph 30, 
Part 2, Section XXIII of the Zoning Regulations. It reads 
as follows: 

“30. Permit in the Residential, 90 foot ‘D’ Area 
District on streets not less than 160 feet in width, 
office buildings and banks, provided: (a) No articles 
of commerce are sold on the premises, (b) there be 
no projection made beyond the front building line and 
no display or show windows used, (c) there be no 
neon or gas tube signs or displays used, and no per¬ 
mitted sign extending beyond the front wall of the 
building, and (d) the use will not affect adversely 
the present character and future development of the 
neighborhood, and will not result in dangerous or 
otherwise objectionable traffic conditions. * * *” 

It is an amendment (known as a special exception) to 
the zoning regulations based on the width of a street, 
affects only 10 acres of land in the city (see Record page 
98) and the width of the street (160 feet) is the deter¬ 
minative base upon which the property owner makes an 
application for the right to use his realty as an office 
building or bank upon showing compliance with the pro¬ 
visions of Paragraph 30. There is nothing unusual about 
the provision wherein the width of a street governs the 
uses to which the realty may be put. Congress has spe¬ 
cifically created a code provision (Title 5, Sec. 405) 
wherein the width of a street governs the height of a 
building. 

The “Association” as amicus curiae, in its Brief at 
page 25, specifically alleges: 

“The Zoning Commission, in attempting to adopt 
Paragraph 30, disregarded the statutory requirement 
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of uniformity. In so doing, the Zoning Commission 
exceeded its authority and the regulation, therefore 
is invalid.” (Case cited). 

The American Planning and Civic Association has cor¬ 
rectly set forth the basic statutory authority of the Zon¬ 
ing Commission to legislatively enact zoning regulations. 
Paragraph 30 is within this legislative authority. The 
basic language involved is the portion which reads :l 

“* * * the uses of buildings, structures and land for 
trade, industry, residences, recreation, public activity, 
or other purposes, * * (Title 5, Sec. 413). 

The whole purpose of special exceptions to the zoning 
regulations has been completely ignored by the amicus 
curiae. To illustrate, in each instance the special ex¬ 
ception must bear a substantial relationship to the proper 
exercise of the police powers. The Zoning Commission 
and the Zoning Advisory Council recognized that the map 
zoning which applied to lower 16th Street was inappro¬ 
priate. They differed only in the means of correcting 
this dilemma. The Zoning Advisory Council, in its first 
majority report, recommended the rezoning of lower 16th 
Street which would have permitted, as a matter of right, 
unrestricted first commercial use of 16th Street with signs 
and all of the outward first commercial appearances. ;The 
Zoning Commission rejected this recommendation; and, 
in effect, made a sub-zoning classification to apply to this 
area. Surely no one would question the right of the 
Zoning Commission to make as many zoning classifications 
as are necessary. The Zoning Commission further, in 
order to protect the character of the street, required 
certain safeguards in granting this limited commercial 
use and enacted a special exception to the zoning regula¬ 
tion to be administered by the Board of Zoning Ad¬ 
justment. Paragraph 30 is an illustration of established 
zoning technique and a valuable tool to the Zoning Com¬ 
mission in carrying out its responsibility. It is alarming 
that the amicus curiae abruptly attacks this amendment 


22 


which drives great flexibility to the Zoning Commission. 
Without this amendment, or some comparable amendment, 
the residential zoning which applies to lower 16th Street 
may very well be invalid as not bearing a substantial re¬ 
lationship to the proper exercise of the police powers. 
All zoning must bear a substantial relationship to the 
public health, safety, morals or general welfare. (See Au¬ 
thorities cited in Brief for Appellees, Appeal No. 11476 at 
pages 20 and 21). This may force the Zoning Commis¬ 
sion to establish another zoning classification. This may 
appear to the Court at first glance as the appropriate 
thing to do. However, this presents many problems and 
also fails to have the flexibility of the present regulation, 
the reason being that the present property owners are 
given the greatest freedom and use of their property com¬ 
patible with the present character and future development 
of the neighborhood through the exercise of legal dis¬ 
cretion vested in the Board of Zoning Adjustment. 

To illustrate—Zoning regulations apply to areas and 
therefore must be broad in their general application. On 
the other hand appeals to the Board of Zoning Adjust¬ 
ment apply specifically to individual properties. The 
Board of Zoning Adjustment may specify conditions to 
the use of property granted relief through special excep¬ 
tions. Zoning Commissions do not deal with conditional 
uses of specific properties but rather with the zoning of 
areas and the enactment of general regulations. No one 
denies the importance of maintaining the integrity and 
dignity of 16th Street. The appellees have a vital inter¬ 
est in the future of 16th Street and submit that Paragraph 
30 provides a workable means for maintaining its present 
character and future development through a special ex¬ 
ception to the zoning regulations. 

The Board of Zoning Adjustment is a quasi-judicial 
zoning agency created by an Act of Congress (Title 5, 
Sec. 420), and it has no authority or power to amend any 
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zoning regulation or map. (See Title 5, Sec. 420, 1951 
Code, top of page 184). The authority of the Board of 
Zoning Adjustment in reference to the special exception 
known as Paragraph 30 is set forth in Title 5, Sec. 420 
supra, as follows: 


“The regulations adopted by the Zoning Commission 
may provide that the Board of Adjustment may, in 
appropriate cases and subject to appropriate \ prin¬ 
ciples, standards, rules, conditions, and safeguards 
set forth in the regulations, make special exceptions 
to the provisions of the zoning regulations in harmony 
with their general purpose and intent.” 

It is the unquestionable general purpose and intent of 
Paragraph 30 to create a limited commercial area in a 
specific residential district open to each and every qualified 
property owner regardless of the present use of such 
property. The present character of lower Sixteenth Street 
is not residential in nature, and the future development 
of this street will not be residential in character. This 
was true in 1947 and is more so today; and the Zoning 
Commission wisely made a legislative determination by 
adopting the report and recommendations of the Zoning 
Advisory Council (see Joint Appendix, Appeal No. 11476 
at page 99) which reads as follows: 


“For the above reasons and in view of the fact that 
the Zoning Commission disapproved the rezoning of 
16th Street to First Commercial, the majority of the 
Council now believes the restrictive type of commer¬ 
cial development in keeping with the present char¬ 
acter of the Street as outlined in the proposed amend¬ 
ment, to be an acceptable alternative.” (Emphasis 
supplied). 

Paragraph 30 establishes the class, defines the district, 
sets forth the permitted uses, contains certain provisions 
relative to restrictions on the sale of articles of com¬ 
merce, show windows, lights, signs and a specific provi¬ 
sion relative to traffic conditions. This Paragraph does 
NOT lack uniformity as alleged by the amicus curiae. 
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On the subject of “uniformity” it is stated in 12 Am. 

Juris, page 239 that— 

“If the law is general and uniform in its operation 
upon all persons in like circumstances, it is general 
in a constitutional sense. Laws are general and uni¬ 
form not because they operate on every person in the 
state, but because they operate on every person who 
is brought within the relations and circumstances pro¬ 
vided for—not because they embrace all of the gov¬ 
erned, but because they may embrace all—if the per¬ 
sons governed occupy the position of those who are 
embraced. Classification is permissible under consti¬ 
tutional provisions forbidding local or special laws, 
provided not only the law applies uniformly to all 
persons in its operation who are in the same circum¬ 
stances, but provided there is a rational basis for 
putting the persons to whom it applies in a different 
group from other persons.” (Emphasis supplied). 

Title 5, Section 413, page 181 of the 1951 Code states: 

“All such regulations shall be uniform for each 
class or kind of building throughout each district, but 
the regulations in one district may differ from those 
in other districts.” 

At 12 Am. Juris, page 241 on the subject of uniformity 
of operation it is stated: 

“The word ‘'uniform” in such constitutional pro¬ 
visions does not mean “universal” and, therefore, the 
uniform operation required by them does not mean 
universal operation. A law may be constitutional 
within the purview of such constitutional provisions, 
and yet operate in fact only upon a very limited num¬ 
ber of persons or things or within a limited territory. 
Classification made by statute meets a constitutional 
requirement that all laws of a general nature shall 
have a uniform operation , however, if based upon 
something which distinguishes one class from another 
in such a way as to suggest the reasonable necessity 
for legislation based upon such classification.” (Em¬ 
phasis supplied). 
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The appellees contend that there has been no uniformity 
of application of the provisions of Paragraph 30 b) T the 
Board of Zoning Adjustment insofar as their zoning 
rights are involved on lower 16th street. Uniformity of 
operation is clearly present in the provisions of Para¬ 
graph 30. 

The appellees submit that Paragraph 30 is a Valid 
amendment to the zoning regulations and contains, pur¬ 
suant to Title 5, Section 420, 1951 Code, “appropriate 
principles, standards, rules, conditions and safeguards” in 
harmony with the general purpose and intent of the zon¬ 
ing regulations and map. 

The amicus curiae after alleging that Paragraph 30 
was not legally adopted (see page 23 of its Brief) attacks 
the validity of this amendment, stating that the Zoning 
Commission exceeded its statutory authority. Lengthy 
hearings had been held prior to the enactment of Para¬ 
graph 30, dating back to the year of 1947. Reports pro 
and con have been submitted. Nine cases have been 
heard by the Board of Zoning Adjustment, and, despite 
the publicity surrounding this amendment, no one has 
questioned the authority of the Zoning Commission in 
enacting this amendment until December 2, 1952 when the 
amicus curiae served notice on appellees of its intention 
to intercede as a friend of the Court to attack the validity 
of this amendment and the ruling of the District Court. 

(1) Said Paragraph 30 was approved by the Zoning 

Commission on April 22, 1947, and has been in force for 
more than five years, without any claim heretofore made 
that it was invalid. (Joint App., p. 99). j 

(2) It was adopted only after public hearing held on 
March 5, 1947, pursuant to official notice published in 
the Washington daily newspapers (Joint App., p. 87), 
and no objection to its approval was voiced at said public 
hearing. 
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(3) After the approval and promulgation of said 
Paragraph 30, the same was published in the daily news¬ 
papers pursuant to law. (Title 5, Sec. 415). 

(4) Eight public hearings in addition to the hearing 
of appellees’ appeal were held respecting the nine sepa¬ 
rate appeals for the right and privilege to use certain 
buildings in lower 16th Street for office purposes. All of 
said appeals were granted excepting appellees’, without 
objection from any source against any of the appeals. 
(Joint App., pp. 100-157, both inclusive). 

(5) The owners of said properties after approval by 
the Board of Zoning Adjustment received occupancy per¬ 
mits, and are now using their properties for office pur¬ 
poses. 

(6) No objections were at any time made to the issu¬ 
ance of said occupancy permits pursuant to the Paragraph 
in question. 

(7) If this Court should now consider and determine 
the question sought to be raised and should declare Para¬ 
graph 30 invalid, the orders passed by the Board of Zon¬ 
ing Adjustment would have to be rescinded, the occupancy 
permits revoked, and the owners of the eight properties 
in question would be prohibited from using the same for 
office purposes, thereby depriving them of a right enjoyed 
for some years. One of said properties consists of an 
office building erected by Mr. Tucci at the corner of 16th 
& K Streets, N.W. at a cost of several million dollars 
(Joint Appendix, p. 132-153). Others have been substan¬ 
tially remodelled at large costs. Mortgages and sales have 
doubtless been placed and concluded based upon the office 
building use granted. 

The zoning plan as outlined and defined in Paragraph 
30, if declared invalid, would result in a chaotic condition 
affecting many persons not before the Court. 
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F. The Decision of the Board of Zoning Adjustment Was 

Arbitrary and Capricious 

The amicus curiae on page 25 of its brief states that 
the decision of the Board of Zoning Adjustment was 
predicated on a rational basis and that the appellees 
failed to sustain the burden of proof before the District 
Court. 


The District Court in a thorough opinion (see Joint 
Appendix, bottom of page 33) states: 

“While the conclusion of this Court is that the 
order of the Board of Zoning Adjustment here in¬ 
volved is invalid in that it is not supported by any 
substantial evidence * * V’ 


Here again we see the same argument relative to dis¬ 
cretion, advanced in a different manner by the amicus 
curiae to the effect that the unrevealed expert knowledge 
of the Board of Zoning Adjustment is sufficient to sustain 
its order. The District Court characterized the discretion 


obviously based on a mere inspection of the appellee’s 
premises as being arbitrary and capricious and set aside 
the order based on such discretion. (Joint Appendix page 
34). The amicus curiae contends that the District Court 
erred; that expert knowledge is paramount to the estab¬ 
lished law controlling the discretion of a zoning agency so 
that it is lawfully exercised. 

The appellees submit that they sustained the burden of 
proof necessary to qualify them to use their building 
located at 1016 - 16th Street, N. W. for office use. This 


point has been covered in the Brief of the Appellees 


Appeal No. 11476 at pages 22 to 2S inclusive. 
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CONCLUSION 

It is the considered judgment of the appellees that no 

assistance from any outside source such as that offered 

bv the amicus curiae is desirable or necessary to enable 
•> 

this Court to decide the clear-cut issues presented in this 
appeal. The appeal has been exhaustively briefed, the 
amicus curiae is not qualified as an expert on local zoning 
law or problems, and the appellants have at their com¬ 
mand, for assistance, three separate and distinct zoning 
agencies, namely: the Zoning Commission, the Zoning 
Advisory Council and the Board of Zoning Adjustment, 
all created by Acts of Congress, in addition to other gov¬ 
ernmental experts, and the matters set forth in the brief 
of the amicus curiae present new issues and confuse those 
issues which have heretofore been carefully and clearly 
presented to this Court on appeal. 

Respectfully submitted, 

Milton Strasburger 
James C. Wilkes 
George A. Glasgow 
Counsel for Appellees 


Of Counsel-: 

Wilkes, McGarraghy & Artis 
501 Tower Building 
Washington 5, D. C. 






